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Executive Summary

Water security has become a new global and regional challenge. Control over
increasingly scarce water resources, especially those that cross international
borders, has the potential to cause tensions and conflicts between states shar-
ing them. In order to prevent such conflicts it is important to strike a balance
between the competing interests of different states sharing an international
watercourse, while also taking into account environmental requirements. This
objective can be achieved only through interstate cooperation, with appropri-
ate legal and institutional frameworks forming the core of such.

Rapid economic development in Northeast Asia has already put under se-
rious pressure available water resources, including those belonging to some
major transboundary river basins, shared by China and Russia. The Amur
River in particular, the longest boundary watercourse in the world, has for
years served as a focal point of bilateral cooperation between the two power-
ful neighbors, ranging from navigation, fisheries, and power generation to
water resource utilization and ecosystem protection. While Sino-Russian in-
teraction related to the management and use of transboundary water re-
sources has experienced ups and downs, generally in accordance with politi-
cal relations between the two states, over the last few years water-related co-
operation has become increasingly active. Accordingly, the latter is governed
by various international legal instruments, bilateral and multilateral, and is
carried out under the auspices of different joint institutions.

The purpose of this paper is to analyze the existing legal and institutional
frameworks, which form the basis of the Sino-Russian cooperation in this
tield, and to determine whether and to what extent they are adequate in deal-
ing with new water security challenges facing the two states.






Introduction

Water security is rapidly becoming one of the most pressing global issues. As
was acknowledged by the UN Secretary General at a meeting of the World
Economic Forum in 2008, “environmental stress due to lack of water may lead
to conflict and would be greater in poor nations.”! An emerging global con-
sensus places water at the very center of a brewing global crisis, which has
been succinctly referred to as the “perfect storm” of shortages,? aggravated by
the impact of climate change and continuing growth of populations in devel-
oping countries. Within this reality, it is becoming increasingly evident that
the world’s capacity to respond meaningfully to water security risks is in seri-
ous doubt. The growing tension over access to water resources manifests itself
at all levels—local, national, and international®—with the potential for water-
related conflicts most apparent in transboundary (or shared) water systems
(rivers, basins, or aquifers), which cross administrative or international bor-
ders.4

Management and utilization of transboundary water resources is a multi-
dimensional phenomenon where economic and environmental factors are in-
tertwined with geopolitical and legal concerns. At the heart of this nexus is
how to resolve the inherent contradiction between the physical integrity of an
international watercourse (basin) and the sovereign right to use its waters by
each state sharing it. The evident reduction in the amount and decline of the
quality of freshwater resources increases competition between various uses
and users across borders, which creates the potential to turn it into open rival-
ry. Interstate tensions and disputes over water resources are becoming increas-
ingly common in different geographical regions, such as the Middle East,
Northern Africa, and Southeast Asia, and are now considered as a new emerg-
ing threat to regional and even global security. Disputes over water usually
arise either from water shortages, where existing and projected needs cannot
be satisfied by available resources, or from transboundary impacts, first and
foremost pollution. In order to prevent such conflicts it is important to strike a
balance between the competing interests of different states sharing an interna-
tional watercourse, while also taking into account the needs of ecosystems.
This objective can be achieved only through interstate cooperation, with ap-
propriate legal and institutional frameworks constituting the core of such.

It is within this context that this paper explores what is an important issue
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for Northeast Asia: how China and Russia “cooperate” in the management of
their shared water resources. While over the last two decades Russia and Chi-
na have been able to achieve substantial progress in many areas of common
interest—one of these being boundary delimitation—serious problems re-
main. Indeed, the utilization and management of transboundary waters across
the region as a whole poses a significant challenge.

Elevated to a level of strategic partnership, relations between China and
Russia have been bolstered by regular high-level diplomatic meetings;5 both
countries are also key members of the Shanghai Cooperation Organization.
Russian President Vladimir Putin recently stated that Sino-Russian relations
“have become one of the most important factors in international affairs” and
said that bilateral cooperation would increase.® Accordingly, Sino-Russian ties
cover a broad range of issues—from trade and energy to environmental pro-
tection, including cooperation on transboundary water resources.

The two countries share one of the largest river basins in the world, which
is traversed by their extensive common boundary, as well as some smaller but
important basins with other countries. Although the total amount of shared
waters between the two countries is substantial, the availability of the resource
is limited both in terms of quality and quantity. Given the scale and pace of
economic development in China, the growing scarcity of water resources is
already adversely affecting its ambitious development plans. Constantly in-
creasing demand for water necessary to meet a growing list of economic and
social needs amplifies the potential, more broadly, for international tensions
across all of China’s borders. While the current situation with transboundary
water resources shared by China and Russia remains stable, existing and new
water security challenges in the Northeast Asia are mounting. Significant
transboundary pollution, water transfers, and growing abstraction of water
for food production and urban development increase the risk of serious inter-
state tensions in the future. Such potential conflicts could be avoided and re-
solved only through collaborative efforts of both parties at various levels—
intergovernmental, regional, and local. Ironically, the need for better coordina-
tion and possibly joint management and development of shared watercourses
was emphasized by recent devastating floods in the summer-autumn of 2013
in the Amur basin, which caused enormous material damage to both coun-
tries.

The main focus of this paper is on the evolving legal frameworks and
mechanisms governing cooperation over transboundary waters shared by
Russia and China. This subject matter is examined from two angles: the bilat-
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eral dimension of the Sino-Russian interaction on transboundary waters will
be analyzed in the context of applicable multilateral environmental agree-
ments and bilateral treaty practice; and, second, analysis is provided on the
preconditions and opportunities for multilateral basin-wide cooperation,
which extends beyond Russia and China and may involve their neighbors:
Kazakhstan, Mongolia, and North Korea, who together with the former share
some important “multinational” watercourses. Finally, the paper will attempt
to identify what steps and measures Russia and China should take in the legal
area which might contribute to strengthening cooperation and dispute avoid-
ance, and thus enhance water security in the transboundary context.

Before proceeding to such, however, the paper first gives a general over-
view of Sino-Russian transboundary waters, and then outlines the history of
relations between the two states in regard to the latter, as well as their current
state and challenges. This serves to provide a context for the legal analysis that
follows.



Sino-Russian Transboundary Waters: Overview and
Challenges

The border separating the territories of China and Russia is the sixth-longest
international boundary in the world and is composed of two sections—the
short western segment in the Altai Mountains, which divides China’s Xinjiang
Uyghur Autonomous Region and Russia’s Altai Republic, and the long east-
ern section. The eastern segment, which starts at the eastern China— Mongo-
lia—Russia tripoint and runs eastward, is almost entirely formed by the follow-
ing contiguous rivers:” the Argun (Ergun),® the Amur (Heilongjiang),” and the
Ussuri (Wusuli).'? The Argun flows for about 950 km to the point of its conflu-
ence with the Shilka River, where they together form the Amur.

The Argun—-Amur system is the fourth-longest river in Russia and the
tenth-longest river in the world.!"! The Amur Basin is formed by several rivers
flowing both from Russian territory —the left tributaries Zeya, Bureya, and
Argun, and from Chinese territory the right tributaries, Songhua (Sungari)
and Huma rivers.? Its catchment area is located within the territories of Rus-
sia (995,000 km?, or around 54% of the catchment), China (44.2%), and Mongo-
lia (1.8%).13 It is worth noting that the Amur River is unique in one respect: it
is the only major river in the world that has no dams or reservoirs on the main
stem.

The final, most eastward stretch of the border also runs along several riv-
ers: the Ussuri River, its tributary Sungacha (Songacha),'* and the Tumen Riv-
er, and crosses Lake Khanka (Xinkai).!® The boundary, which was established
by the Sino-Russian Convention of Peking of 1860,'¢ separates Primorsky Krai
(Russia) and Heilongjiang province (Northeast China). The last frontier riv-
er —the Tumen River —is shared by China, North Korea, and Russia.!”

There is another important watercourse—the Irtysh River!®8—in the west-
ernmost part of China. The Irtysh is the main (first order) tributary of the Ob’
River, the second-longest river in Russia.”” Thus, the basin of the Ob” River is
shared by China, Kazakhstan, Mongolia, and Russia.

This overview of transboundary water resources shared by China with its
northern neighbor would be incomplete if it was limited to surface waters on-
ly. There are also several major transboundary aquifers, which are found be-
neath the Sino-Russian border in the Amur Basin.?
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Ecological Threats

The ecological situation in the Sino-Russian transboundary basins is far from
satisfactory.?! Pollution as a result of industrial accidents and wastewater dis-
charges is a recurrent issue. One of the most serious pollution incidents oc-
curred on November 13, 2005, and involved an accidental release of about 100
tons of chemical pollutants into the Songhua (Sungari) River by a petrochemi-
cal plant in Jilin City, China, and which reached the Amur River in Russia.?
Although the incident did not result in direct casualties, it caused contamina-
tion of drinking water, damaged the environment, adversely affected human
health, and resulted in significant social and economic losses both in China
and Russia. While Russian authorities have never requested financial com-
pensation for the damage caused, China admitted its responsibility and pro-
vided drinking water and equipment necessary to deal with chemical pollu-
tion.

It is claimed, moreover, that the waters of the Amur receive a variety of
toxic substances, which can be traced to everyday land-use practices rather
than industrial spills or other accidents.?? The greater input of chemical com-
pounds to river water is caused by spring and autumn floods whereby surface
and ground runoff contains pesticides, oil products, and mineral and organic
fertilizers. In addition, aquatic ecosystem processes are seriously affected by
deforestation and the destruction of wetlands and wildfires, but this is rarely
considered in pollution management programs. Excessive logging and land
conversion to agriculture lead to erosion and concomitant pollution by sus-
pended matter.?

Significantly increased water pollution and frequent accidents have drawn
the attention of the Chinese government. On December 3, 2005, the State
Council’s Decision on Implementing the Strategy of Scientific Development and
Strengthening Environmental Protection prioritized “drinking water security and
important river basins pollution control as the keystone of strengthening wa-
ter pollution prevention and control,” and listed it as one of the seven pivotal
objectives of environmental protection in China for the next 15 years.? Follow-
ing this, in February 2006, the National Plan for Environmental Emergency Re-
sponse was released. 20 At the bilateral level the Sungari accident persuaded the
two states to engage more actively in the joint monitoring of their trans-
boundary waters and in developing emergency preparedness and response
measures.

Due to obvious economic and demographic disparities and natural condi-
tions, the input of the two countries to transboundary environmental pollu-
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tion is very different.?” It is estimated that China contributes 87.5 per cent to
the total pollution of the Argun River, 75 per cent in the middle section of the
Amur River, and 97.6 per cent to pollution of the Ussuri River.2® While both
countries look at the water resource utilization from the perspective of their
economic development, the conservation of the aquatic ecosystems and their
biodiversity, as well as maintaining the natural flow regime, are of lesser sig-
nificance. It has been noted that “the most exploited [of] Amur’s tributaries, as
well as the headwaters of other transboundary watercourses are located in
China, where anthropogenic pressure on shared water resources is, by all
measures, stronger than in Russia, and is expected to remain so in the long
run.”?

In view of the current pollution rates and water withdrawals in Chinese
territory, Russia finds itself in a vulnerable position. Whereas there are suffi-
cient water reserves in the Amur Basin to meet the requirements of both
states, it is presently the quality of water that is of greatest concern. Notwith-
standing, there is a growing water shortage in the Upper Amur (Songacha
River), Khanka areas, and in particular, the Irtysh Basin. It is expected that the
water deficit will become increasingly acute in the future, because of the con-
tinuous aridization in North and Northeast China and the much greater con-
sumption of water in order to increase food production.3

China and Russia’s Water Resource Challenges

China and Russia are among the world’s ten largest water users (assessed on a
national level).3! China in particular faces increasingly serious water prob-
lems.32 While its total annual renewable water resources amount to about 2812
km?3, the sixth-largest in the world, its annual per capita freshwater resources
(about 2156 m?3) are among the lowest for a major country.??

Already 11 of the country’s 31 provinces suffer from water scarcity, a situ-
ation that will only be compounded by the country’s continuing economic de-
velopment.3 Challenges related to livelihoods, health, and ecosystems are
linked directly to the over-exploitation of China’s water resources.?®> China is
taking action to address some of these issues through its current five-year
plan3® and under its national policy, which places water as its number one pri-
ority. 37 Existing plans and actions aim to improve water conservation, enhance
irrigation efforts, and prepare for increasing extreme events (droughts and
floods) that adversely affect it.38 It is worth noting that while Western China
faces the most serious challenge when it comes to lack of water, Northern
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China is not far behind. Whereas it accounts for only 19.6 per cent of its natu-
rally available water resources, it has 46.5 per cent of the country’s population,
64.8 per cent of the arable land, and 45.2 per cent of China’s GDP.* The Plan of
Revitalizing Northeast China for the 11th Five-Year Planning Period,*’ which
contains some objectives up to 2020, has an extensive environmental compo-
nent including a wide range of water-related measures. In particular, it envis-
ages significant water transfer, storage, and irrigation projects. One of them is
the controversial Argun (Hailaer) River — Lake Dalai water transfer, whose po-
tential transboundary impacts has raised serious concerns among Russian en-
vironmentalists.4!

In Russia, similar challenges exist, although not of the same magnitude
and scale. The current situation in the water sector and its prospects are re-
flected in the Water Strategy adopted by the Russian government in 2009.4
While Russia, along with Brazil, Canada and some other countries, possesses
very significant renewable fresh water resources (4300 km3, or 30,000 m? per
capita),® their distribution is very uneven. The European part of the country,
with 70 per cent of its population and economic potential, has less than 10 per
cent of its overall water resources. The main problems faced by the water sec-
tor in Russia are the deficit of water in economically developed regions, as
well as a high level of pollution and low water quality in most river basins.
According to the Strategy, among the river basins which are currently experi-
encing a particularly stressful ecological situation, are the basins of the Volga,
Yenisei, Ob’, and Amur rivers.* The last two are transboundary basins, shared
with China, which are of particular relevance for this study.

Thus, to ensure each country’s interests and to achieve a proper balance
between the developmental needs and ecosystem requirements in the trans-
boundary basins, it is essential to establish a coordinated approach to shared
water resources management on the basis of adequate regulatory frameworks
and efficient institutions. The history of Sino-Russian cooperation in this field,
which will be discussed next, gives some hope for optimism.



History of Sino-Russian Water Cooperation

Sino-Russian relations concerning the utilization of their transboundary wa-
ters have a long history, which has evolved through different periods: from
very close cooperation in the 1950s to a complete suspension of any contacts in
the late 1960 and 70s. Over the past few decades, the diplomatic pendulum
has swung back, and bilateral relations between the two countries have signif-
icantly improved, especially during the last 20 years.

In August 1956, the two countries agreed to examine the economic, and
especially hydropower, potential of their boundary rivers, the Amur and Ar-
gun.®® This was an ambitious attempt to jointly appraise available natural re-
sources, primarily water, with a view toward their future development. The
ultimate objective of this exercise was to determine the economic efficiency of
the comprehensive (“complex”) utilization of natural resources and produc-
tion forces of the basin for the benefit of the two states, with a special empha-
sis on the hydropower potential of the Amur and its main tributaries. It fo-
cused, in particular, on the construction of dams and reservoirs in order to
improve navigation and regulate water flow for flood control, as well as irri-
gation, and enhancement of fisheries.

By 1962, a significant volume of hydrological and geological studies had
been completed and a number of proposals were formulated on how better to
utilize the boundary rivers and their resources. One grand idea was to connect
the Amur with the Sea of Japan via the Ussuri and Songacha rivers and Lake
Khanka. In the early 1950s, the two countries simultaneously carried out relat-
ed feasibility studies, which were merged later into a single project (approved
in 1957) to construct a navigation route, including a hydropower station with
locks, from the Amur River to Amur Bay“® in the Sea of Japan. In total, differ-
ent development plans for the Amur Basin, which had been put forward dur-
ing the period of 1930-1960s, proposed the construction of up to 32 dams and
reservoirs on the main stem of the river and its tributaries.

The work on the Scheme was interrupted as a result of a fall-out between
the two states and was resumed only 20 years later. During the period of the
political freeze, the Soviet academic community and the public voiced their
opinions opposing the construction of dams on the main watercourse. This
position was supported by the Interagency Coordination Conference on the
Amur Basin development, which was convened in 1958. It was acknowledged
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generally that the plans, if implemented, would cause the inundation of flood
plains and of significant areas of forest and agricultural lands, numerous set-
tlements, and mineral deposits; 75 per cent of the inundated territory would
be located in the Russian part of the Amur Basin.

In 1986, with the onset of the Sino-Russian “thaw,” the local authorities of
the Amur Oblast’ (region) called on the Soviet government to consider build-
ing at least one hydropower station together with China to better control peri-
odic devastating floods on the watercourse. A Joint Commission was estab-
lished to lead the work on the Scheme of the comprehensive utilization of the
water resources.” The Commission considered several options for the pro-
posed hydro-power development, involving the construction of a number of
dams on the river. By 1990 the two sides reached a tentative decision to build a
dam on the Amur main stem below the confluence with the Shilka River. But
the expected formal approval of the project never happened, partly due to the
opposition to the development by the local population in Russia. After the
break-up of the Soviet Union, Russia proposed in 1994 to postpone the project
until 2010-2013. However, at present the opposition to the project remains
strong, and the decision on its future is yet to be made.*

In 2004, following the conclusion of the bilateral Treaty of Good-
Neighborliness,* the two countries adopted a comprehensive Plan for its im-
plementation.® They pledged, among other things, to step up their coopera-
tion with respect to the joint monitoring of water quality in transboundary
rivers and to develop an international agreement in this area; to boost their ac-
tivities within the Joint environmental working group, including, in particu-
lar, joint monitoring of transboundary pollution, cross-border protected areas,
and further improvement of the network of nature reserves on the regional
level; to increase consultations on joint measures to improve the hydrological
situation in the region of Khabarovsk; and to enhance cooperation for the con-
servation and management of aquatic living resources in regional and global
organizations.

It is important to note that the regional policy documents reflect the need
for transboundary cooperation in the water and environmental fields. Thus,
the Strategy of the Social and Economic Development of Khabarovsky Kray
(January 2009) envisages “addressing... transboundary pollution of the
Amur-Heilong River.”>! China has been implementing a US$ 1.9 billion pro-
gram for the environmental remediation of the Sungari River, the largest
Amur-Heilong tributary, with no comparable measures being undertaken on
the Russian side.
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Current State of and Challenges to Cooperation

At present, Sino-Russian water cooperation appears to be quite limited in
scope. It is focused primarily on the joint monitoring of transboundary water
quality and emergency response measures, which fall far short of the joint
management concept, which had been at the heart of cooperative efforts in the
1950s and 60s. Additionally, bilateral cooperation has “migrated” toward the
inter-regional level, which involves the neighboring provinces and regions of
Russia and China. The Program of inter-regional cooperation was approved
by the leaders of the two countries in September 2009.52

However, this level of cooperation is insufficient in view of the magnitude
and complexity of the environmental and water utilization problems facing
both states. According to one recent report published in Russia by the WWE,
“it is quite clear that the issue of transboundary water resource management
or, more broadly, natural resource management is seen ... as one of the larg-
est, if not the largest, environmental challenge for the years to come.”% This
was demonstrated, in particular, by the unprecedentedly powerful and pro-
tracted flooding in the Amur (Heilongjiang) basin in August-September 2013,
which seriously affected the adjacent regions of the Russian Far East and Chi-
na.> The worst flooding in 120 years will cost the two countries billions of dol-
lars in damages and economic losses.

It is asserted, and not without grounds, that inadequate enforcement of
domestic water protection laws and ineffective transboundary organizations
plague proper management of the Amur (Heilongjiang) basin.>® Thus, in prin-
ciple, the two states should aim at developing a more integrated approach to
managing their shared water resources and utilizing them in an optimal and
sustainable manner in order to achieve maximum benefits, while ensuring
their adequate protection. This is the principal challenge which can be ad-
dressed by the two countries only through cooperative efforts on the basis of
compromise, taking into account each other’s interests. This in itself may be
somewhat challenging, since China is rather reluctant to make concessions
with respect to what it perceives as its sovereign right to use transboundary
waters within its territory. China’s traditional emphasis on sovereignty as the
main pillar of its economic and foreign policy manifests itself in different fora
and settings, including negotiations and arrangements on international water-
courses.>

While “sovereignty” is and will remain in the foreseeable future one of the
fundamental precepts of interstate relations, this is not an absolute notion, es-
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pecially where there are potential transboundary implications of one state’s
activities within its territory for its neighbors. It is a well-established principle
of international law that states have “the sovereign right to exploit their own
resources pursuant to their own environmental and developmental policies,
and the responsibility to ensure that activities within their jurisdiction or con-
trol do not cause damage to the environment of other states or of areas be-
yond the limits of national jurisdiction.”?”

What constitutes the state’s core interests, and how to reconcile the eco-
nomic priorities with environmental imperatives and transboundary effects,
must be decided and resolved in the context of applicable international prin-
ciples and norms. International law, especially in the area of development and
environment, is sufficiently mature and provides a matrix of cooperative ap-
proaches and guidelines that can be used by states in managing their shared
resources. In the Wang Tieya lectures, Ian Brownlie reflected on the purpose
of international law, suggesting that it “provides the practical rounding out of
the principles of peaceful co-existence.”%®

Along with sovereignty, peaceful co-existence has always been regarded
as a mainstay of the Chinese, as well as Asian, approach to international rela-
tions. In observations on China’s foreign policy, Xue Hanqgin remarked: “Chi-
na pursues an independent foreign policy of peace and promotes equal and
mutually beneficial cooperation for common development ... China is now
fully engaged in international affairs. Either for security issues or for devel-
opment matters, it attaches importance to the role of international institutions
and the rule of law in international affairs.”>

There is, however, another political challenge, which has been revealed in
the context of Chinese involvement in water-related cooperation. One can eas-
ily detect China’s aversion to a multilateral approach to managing interna-
tional watercourses, where more than just two states are concerned, and its
clear preference for bilateral interactions and arrangements. It can be noted
that China has about 50 agreements regarding its shared waters, all of which
are bilateral, despite the fact that many of them relate to multi-state basins.®
This was reflected in the official position of China in the UN General Assem-
bly concerning the law of international watercourses, whereby it reserved its
“right to address the question of the non-navigational uses of international
watercourses with its neighbors in a fair and reasonable manner and in ac-
cordance with relevant international practice and with bilateral watercourse
agreements”® (emphasis added).

While studies on the Asian traditions in managing shared natural re-
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sources offer somewhat ambivalent assumptions,® these insights provide the
context for the evolving bilateral cooperation between China and Russia re-
garding their transboundary waters. Thus, most of the water-related activities
have been carried out in various institutional mechanisms formed at the inter-
state level mainly during the last two decades and involving joint commis-
sions and working groups. These are established by and function within dif-
ferent, mainly bilateral, legal frameworks with a view to enhancing coopera-
tion in jointly managing their shared natural resources and ecosystems, which
will be discussed in the following section.



The Use and Management of Sino-Russian
Transboundary Waters: An International Legal
Perspective

This section begins with a summary of the legal foundations for cooperation
in the development and management of Sino-Russian shared water resources,
which is useful as a background for the more detailed examination of the rele-
vant legal practice that follows later.

Principle of Cooperation in International Watercourses Law

International water law is based on three fundamental precepts—a duty of
equitable and reasonable utilization, an obligation to prevent causing signifi-
cant harm to other states, and cooperation. According to Stephen McCaffrey,
“the fundamental importance of cooperation between riparian states is the in-
evitable result of the fact that an international watercourse is a shared natural
resource.”®® The notion that the duty to cooperate is at the heart of the fair and
beneficial use of transboundary watercourses by all riparian states is not new.
This was acknowledged in Herbert Smith’s classic on international water law
published in the early twentieth century:

The first principle is that every river system is naturally an indivisible physical
unit, and that as such it should be so developed as to render the greatest possi-
ble service to the whole human community which it serves, whether or not that
community is divided into two or more political jurisdictions. It is the positive
duty of every government concerned to cooperate to the extent of its power in
promoting this development.®

International practice overwhelmingly supports the fundamental im-
portance of the principle of cooperation, which is reflected in numerous inter-
national treaties, decisions of international courts and tribunals, declarations
and resolutions adopted by intergovernmental organizations, conferences and
meetings, and studies by intergovernmental and non-governmental organiza-
tions. A strong assertion of the significance of cooperation with regard to
shared waters is contained in Principle XII of the European Water Charter,
adopted by the Committee of Ministers of the Council of Europe as early as
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1967, which declares: “Water knows no frontiers; as a common resource it
demands international co-operation.”%

Cooperation in international water resources management is achieved in a
number of ways, through formal and informal arrangements and practices,
which will be reviewed below. This will be done firstly in the context of multi-
lateral cooperation —both Russia and China are parties to several multilateral
treaties that are relevant to their transboundary water resources. The focus
will then shift to China and Russia bilateral treaty practice, including a num-
ber of specific water-related agreements.

At the global level, recent studies on transboundary water resources man-
agement have explored the challenges and opportunities for enhancing coop-
eration across international boundaries.®® The role of adequate legal frame-
works, especially where institutional mechanisms have been established, is
particularly essential in ensuring properly functioning and efficient coopera-
tion.

The duty to cooperate is anchored in the 1997 UN Convention on the Law
of the Non-Navigational Uses of International Watercourses (hereinafter
UNWC),%” where it provides the bridge between the substantive and proce-
dural rules codified and progressively developed by the UN International
Law Commission (ILC). Under the UNWC, watercourse states are required to
“cooperate on the basis of sovereign equality, territorial integrity and mutual
benefit in order to attain optimal utilization and adequate protection of an in-
ternational watercourse.”® In its commentary to this provision in the 1994
Draft, the ILC explains: “Cooperation between watercourse states with regard
to their utilization of an international watercourse is an important basis for the
attainment and maintenance of an equitable allocation of the uses and benefits
of the watercourse and for the smooth functioning of the procedural rules.”®
The duty to cooperate is central to the Convention, finding expression in its
various provisions and providing the platform for specific watercourses legal
frameworks.”?

The UNWC was adopted by the UN General Assembly Resolution 51/229,
which garnered 104 votes in support, including Russia.” At present, the Con-
vention has been ratified or accepted by 30 states.”> Although China was
among the only three states (together with Turkey and Burundi) that voted
against the resolution, it endorsed the primacy of the rule of equitable and
reasonable use during the discussions in the UN Sixth (Legal) Committee re-
lated to the Draft Articles.”> However, with respect to the draft convention as a
whole the Chinese position was much less sympathetic. Its principal objec-
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tions were reflected in the statement made by the representative of China in
the UN General Assembly.”* According to this statement, the draft convention
“failed to reflect general agreement among all countries,””> although it is not
clear how this agreement should look like given a great diversity of view-
points of the states concerned. More specifically, the Chinese representative
opined that the text did not reflect the principle of the “territorial sovereignty of
a watercourse State [emphasis added].” “Such a State had undisputable sover-
eignty over a watercourse which flowed through its territory.””¢ The statement
asserts further, that there was an imbalance between the rights and obligations
of the upstream and downstream states. However, no explanation as to the
nature of the alleged imbalance was offered.

China, together with a few other states,”” was particularly opposed to pro-
visions “on the mandatory settlement of disputes.” In the words of its repre-
sentative, China “favoured the settlement of all disputes through peaceful ne-
gotiations.”” One can question whether the dispute resolution procedure is
indeed as “mandatory” as is sometimes alleged. Reference of the dispute to a
fact-finding commission, provided for in Article 33 of UNWC, does not entail
any obligatory decision. According to one authority, “the Convention’s provi-
sions on fact-finding should be non-threatening to states ... The report of the
fact-finding commission envisaged in Article 33 is not binding on the states
concerned, but may be of assistance to them in resolving their dispute.””
However, the Chinese preference for negotiations as the principal (if not the
only) means of dispute settlement is well-known and is reflected in its trans-
boundary water agreements. Although China fully adheres to the principle of
the peaceful resolution of disputes, how this plays out in practice in the trans-
boundary water context remains to be seen.®

It must be noted that at present neither Russia nor China participate in the
UNWC. This does not mean, however, that the Convention is irrelevant. On
the contrary, its key provisions reflect established state practice and can be
viewed as customary international law, for example, legal rules that are bind-
ing on all states irrespective of their participation in the Convention. Notwith-
standing the alleged inadequacies of the UNWC, Chinese treaty practice
demonstrates that, on the whole, it endorses the principal provisions of the
Convention. As will be shown in this paper, a number of its substantive and
procedural rules can be found in numerous bilateral water agreements con-
cluded by China. While the UNWC is not yet in force and none of China’s
neighbors participate in it, there is another general agreement which has the
potential to become relevant to Sino-Russian relations concerning their trans-
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boundary waters.

The UNECE Convention on the Protection and Use of Transboundary Wa-
tercourses and International Lakes (hereinafter UNECE TWC)® provides an
example of how a regional legal framework, especially when assisted by a
well-developed institutional mechanism, can bolster cooperation at regional
and global levels. This instrument is aimed at limiting transboundary impact,
mostly resulting from pollution, in all transboundary basins in the UNECE ar-
ea.’? The Convention was endorsed by close to 40 states including Russia.®?
China, which is not a member of the UNECE, is not a party to this treaty.
However, it has finally been opened for universal accession (from February
2013),3¢ which means that any state outside the European region, including
China, may join it.

The conventional regime is supported institutionally by the Meeting of the
Parties, Secretariat, and a number of subsidiary bodies. Its participants are
urged to “cooperate on the basis of equality and reciprocity, in particular
through bilateral and multilateral agreements, in order to develop harmo-
nized policies, programmes and strategies covering the relevant catchment ar-
eas, or parts thereof, aimed at the prevention, control and reduction of trans-
boundary impact and aimed at the protection of the environment of trans-
boundary waters or the environment influenced by such waters, including the
marine environment” (Article 2, para. 6).

The UNECE TWC encourages and supports river basin and transbounda-
ry cooperation in the Pan-European (including Central Asia) region. Being a
framework document, the Convention provides a set of basic obligations and
general guidelines, which must be operationalized through watercourse-
specific agreements to be concluded by the states sharing the same water-
course. Again, as will be shown in this paper, the bilateral treaty practice of
China is generally consistent with the norms of the UNECE TWC. Given the
prominence of the regime established by the Convention, its subsidiary in-
struments (protocols and guidelines) and institutions, it may be prudent for
China to examine carefully the UNECE TWC practice and its possible ap-
plicability within the Sino-Russian transboundary context.

The next part of this paper will review and analyze the corpus of norma-
tive provisions which govern Sino-Russian transboundary water cooperation.
These provisions can be found in some multilateral treaties, which will be dis-
cussed further, and numerous bilateral instruments related to water resources,
environment, and biodiversity concluded by China and Russia.
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Multilateral Environmental Agreements Relevant to Sino-Russian
Transboundary Waters

China and Russia are parties to a number of multilateral environmental trea-
ties that are relevant to the management of their transboundary water re-
sources. Among the multilateral treaties directly applicable to water coopera-
tion between Russia and China, the most important are two global conven-
tions: the Convention on Wetlands of International Importance, known as the
Ramsar Convention,8 and the Convention on Biological Diversity.% These
multilateral treaties provide a platform for collaboration in a number of areas
that relate directly to the management of transboundary water resources.®”

The 1971 Ramsar Convention establishes a general legal framework for
national action and international cooperation in the conservation and wise use
of wetlands and their resources. The “wise use” concept, as applied to wet-
lands, is defined as “the maintenance of their ecological character, achieved
through the implementation of ecosystem approaches, within the context of
sustainable development.” 8 Wetlands perform important ecosystem func-
tions, such as flood and erosion control, retention of nutrients, sediments, and
pollutants,® all of which are conducive to the protection of water resources
and preservation of aquatic ecosystems.”® The Ramsar Convention has recog-
nized and responded to the need to manage wetlands as part of river basins.
Thus, the ecological status of watercourses greatly depends upon and can be
improved as a result of the sustainable management of wetlands, which, un-
der the Ramsar Convention, must be achieved inter alia through their inclu-
sion in the List of Wetlands of International Importance (Ramsar List).”!

The main duty of the Ramsar states is to designate suitable wetlands for
their inclusion in the List, to ensure their effective management, and to coop-
erate internationally concerning, among other things, “development projects
that may affect wetlands.” There are several sites within the shared river ba-
sins, both in Russia (in Amur Oblast, and Khabarovsk and Primorski Krai)®?
and in China (in Heilongjiang and Inner Mongolia).”® For example, the Khin-
gano-Arkharinskaya Lowland Nature Reserve in Russia, which is located
close to the Chinese border, is a unique wet forest-steppe (prairie) ecosystem
set in the Amur River Valley. The site includes vast floodplains with rain-fed
rivers, islands, beaches, levee systems, oxbow lakes, and marshes.*

While this and other protected areas belong to the basins of the two states’
boundary rivers, they are located entirely within the territory of one or anoth-
er country. Nonetheless, Article 5 of the Ramsar Convention explicitly requires
that the parties consult with each other about implementing their obligations
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“where a water system is shared.”*> The Ramsar “Guidelines on international
cooperation” elucidate further: “In this area of shared river basins Contracting
Parties should, where appropriate, seek to harmonize their implementation of
Article 5 of the Ramsar Convention with obligations arising from any water-
course agreements to which they may also be signatories.”%

In line with this obligation, Russia proposed in 2008 the Amur Regional
Initiative under the Ramsar Convention in order to promote international co-
operation in conservation and sustainable use of the Amur basin ecosystems.
The Initiative involves China, Mongolia, and Russia, and could possibly in-
clude their neighbors.” It envisages the development of a joint strategy on the
conservation and sustainable use of the Amur River ecosystems; coordination
of the strategy implementation by a common secretariat; a joint search for
funds for implementation of projects; and more effective use of results of ear-
lier projects.®®

The same provision of Article 5 of the Ramsar Convention demands that
the states concerned consult also “in the case of wetlands extending over the
territories of more than one Contracting Party.”* There is one genuinely trans-
boundary protected area, which traverses the Sino-Russian boundary —Lake
Khanka (Xingkai). The lake is the source of the Songacha River and is part
of the Amur catchment area. It comprises two nature reserves, both Ramsar
listed, on either side of the boundary and is governed by a special agreement:
Agreement on the Natural Reserve “Lake Khanka/Xingkai” (hereinafter Lake
Khanka Agreement)!® concluded in 1996. The Agreement includes, among its
objectives, the protection of ecosystems within the conservation area, and the
facilitation of bilateral cooperation in the rational utilization of natural re-
sources (Article 2). In order to achieve these aims, a Joint Commission was set
up to coordinate activities within the conservation area. It is worth noting here
that while the Agreement establishes a truly bilateral nature reserve, the latter
is not included on the Ramsar List of transboundary sites.!0!

Russia and China cooperate within the 1992 Convention on Biological Di-
versity!? (hereinafter CBD), which is the principal global instrument in the ar-
ea of ecosystem protection. There is a considerable degree of complementarity
between its objectives'® and the ultimate goal of bilateral water cooperation—
which is the protection and adequate management of transboundary water
resources. The scope of the CBD clearly includes “aquatic ecosystems.”104

The main pillar of the treaty is its Article 3, which is a verbatim reproduc-
tion of Principle 21 of the Stockholm Declaration.!% This fundamental princi-
ple of environmental law is equally valid with respect to the use of aquatic
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ecosystems in a transboundary context.!% Additionally, Article 5 imposes a
duty to cooperate “directly or, where appropriate, through competent interna-
tional organizations ... on other matters of mutual interest, for the conserva-
tion and sustainable use of biological diversity.”1%

More specifically, the CBD provides for in-situ conservation, including: “a
system of protected areas or areas where special measures need to be taken to
conserve biological diversity,” and “environmentally sound and sustainable
development in areas adjacent to protected areas” (Article 7). Contracting par-
ties are required to “(a) Integrate consideration of the conservation and sus-
tainable use of biological resources into national decision-making; [and] (b)
Adopt measures relating to the use of biological resources to avoid or mini-
mize adverse impacts on biological diversity” (Article 10).1%8

There are a number of essential procedural provisions designed to facili-
tate the implementation of the conventional obligations set forth in the CBD,
such as Environmental Impact Assessment (EIA).!”One procedural require-
ment explicitly relates to activities “which are likely to significantly affect ad-
versely the biological diversity of other states.” In this regard, the parties
must, as far as possible and as appropriate, “promote, on the basis of reciproc-
ity, notification, exchange of information and consultation on [such activities],
by encouraging the conclusion of bilateral, regional or multilateral arrange-
ments” (Article 14, para. 1 (c)). Each party also has a duty “in the case of im-
minent or grave danger or damage, originating under its jurisdiction or con-
trol, to biological diversity within the area under jurisdiction of other states ...
to notify immediately the potentially affected states of such danger or dam-
age, as well as initiate action to prevent or minimize such danger or damage”
(Article 14, para. 1(d)).

It was submitted in one commentary that “although the CBD recognizes
the need for international cooperation in its implementation, that convention
lacks appropriate provisions dealing specifically with the rights and duties of
co-basin states for sharing waters equitably and sustainably. This is a regulato-
ry gap that will eventually need to be addressed by CBD Parties if they are se-
rious about achieving the goal of conserving inland water biodiversity in
transboundary water systems.”!1® However, this criticism seems somewhat
misplaced. The CBD was not designed to deal specifically with transboundary
watercourses and their ecosystems; these issues should be left to water-related
conventions, such as the 1992 UNECE TWC and 1997 UNWC and basin-
specific agreements. On the other hand, the evolving conventional regime
never ignored issues of “inland water biodiversity,” including in shared river
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basins. This follows from the relevant decisions of the Conference of the Par-
ties,!!! and from the CBD close collaboration with the Ramsar Convention on
such issues as managing biodiversity, wetlands, and river basins.!?

In any event, the CBD, even in its current form of a general legal frame-
work, provides a set of fundamental substantive and procedural rules, which
its parties sharing the same watercourse must observe. This broad framework
has a very convenient companion in a more pragmatic instrument, the Ramsar
Convention, which has evolved into an effective applied mechanism of eco-
system protection. The fact that China and Russia actively engaged with both
instruments should be viewed as an important stimulus to cooperate with re-
spect to their shared water systems. This statement is particularly true in the
case of the Ramsar Convection, which serves as a convenient umbrella for bi-
lateral initiatives and projects.!3



Sino-Russian Transboundary Water Cooperation:
Examining Bilateral Legal Practice

Evolution of the Sino-Russian Regime for Transboundary Waters:
Soviet Period

Although China has a number of bilateral water agreements with a few of its
neighbors, the majority of them have been concluded with Russia.!’* Almost
80 per cent of the Sino-Russian border is formed by rivers and the two coun-
tries have a long history of diplomatic and legal relations with regard to their
shared waters.!!> After a relatively short period of hostility, Sino-Russian co-
operation has drastically improved over the last two decades.

This process climaxed with the conclusion of the Treaty of Good-
Neighborliness in 2001.1¢ Such general agreements are indispensable for bi-
lateral cooperation: they form the legal foundation for joint activities in all ar-
eas of mutual interest by establishing key principles and institutions of coop-
eration. The 2001 Treaty was concluded with the expressed “hope of promot-
ing and establishing a just and fair new world order based on universally rec-
ognized principles and norms of international laws” and was aimed at en-
hancing “relations between the two countries to a completely new level” (Pre-
amble). The agreement is a strategic commitment to build cooperation in a
number of areas, including environmental protection and the fair and rational
use of shared natural resources. Sino-Russian relations have been evolving al-
so through a series of high-level meetings between their leaders.

Numerous legal and institutional arrangements concerning utilization of
the common watercourses date back to the 1950s and also constitute part of
the overall legal framework of cooperation. On February 14, 1950, the two
states —USSR and PRC—signed the Treaty on Friendship, Cooperation, and
Mutual Assistance, effective for a fixed 30-year period. Soon after this, Russia
and China concluded their first water-related agreements. The two of them
established the regime of navigation on the boundary rivers and lakes—the
Agreement of 1951'"7 and Agreement of 1957.11®8 An important step in the area
of water resources management was made in 1956, when Russia and China
concluded an agreement aimed at jointly examining the economic potential of
the Argun and Amur basins.!” However, its implementation was later sus-
pended and resumed only 30 years later, in 1986, when a new agreement was
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signed between the PRC and the USSR. 20 Around that time an Agreement on
Cooperation in the Field of Fisheries (hereinafter 1988 Fisheries Agreement)!?!
was also adopted. The signing of the 1991 Border Agreement further im-
proved Sino-Russian relations. 122

Evolution of the Sino-Russian Regime for Transboundary Waters:
Post-Soviet Period

With the demise of the Soviet Union, Russia and China continued their coop-
eration focusing on the conservation of living resources, protection of the en-
vironment, and the joint economic use of islands and adjacent aquatic territo-
ries. Several bilateral treaties on these issues were concluded: Agreement on
Cooperation in the Protection, Regulation and Reproduction of the Living
Aquatic Resources in the Boundary Waters of the Rivers of Amur and Ussuri
(1994) (hereinafter 1994 Living Aquatic Resources Agreement),'?> Agreement
on Cooperation in the Field of the Protection of the Environment (hereinafter
1994 Environmental Agreement),!?* Agreement on the Guiding Principles of
the Joint Economic Use of Certain Islands and Adjacent Aquatic Areas of the
Boundary Rivers (hereinafter 1997 Agreement on the Guiding Principles of the
Joint Use),'?> and Agreement on the Joint Economic Use of Certain Islands and
Adjacent Aquatic Areas of the Boundary Rivers (hereinafter 1999 Joint Use
Agreement).’?6 In 1999, the two countries agreed to review their Soviet-era
treaties, including those concerning boundary rivers, most of which remain in
force.1?”

Following the conclusion of the 2001 Treaty of Good-Neighborliness, the
two states adopted a comprehensive plan for its implementation.’?® Under the
environmental section, the two sides committed to jointly monitor water qual-
ity in transboundary waters, to work on the conclusion of a transboundary
waters agreement, to cooperate within the joint environmental working group
inter alia on the monitoring of transboundary water pollution, to expedite ex-
pert consultations on the improvement of the hydrological situation around
the city of Khabarovsk, and to strengthen cooperation within regional and
global organizations in the conservation and management of aquatic living re-
sources. Practically all of the agreed activities have been implemented. Of par-
ticular importance in this respect was the work on a binding instrument that
deals specifically with transboundary water resources.

An attempt to conclude a water treaty was made in the early 1990s. In
1997, a draft prepared by the Russian Ministry of Natural Resources was
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submitted to its Chinese counterpart.!” However, negotiations proceeded
without much urgency; it took another 10 years before they were successfully
concluded. This was spurred by the rapid economic development in China,
and, in particular, serious accidents involving transboundary pollution. The
latter in particular emphasized the need for a set of concrete rules governing
the two countries” water-related activities. In February 2006, in the aftermath
of the Sungari River chemical spill, the environmental agencies of the two
states signed a Memorandum of Understanding on joint monitoring of trans-
boundary waters.!3 The following year, after several rounds of consultations
between Russian and Chinese experts, the text of the draft water treaty was
finalized. ¥ The Agreement on the Rational Utilization and Protection of
Transboundary Waters (hereinafter 2008 Water Agreement) was signed in Jan-
uary 2008. 132

Sino-Russian treaty practice has evolved from boundary issues and the
joint examination of water resources and their development potential to a
more comprehensive legal framework that deals with a much broader range
of transboundary issues, with an emphasis on pollution prevention and con-
trol, and resource utilization. This framework is supplemented by regulations
contained in the recent Additional Agreement on the Russian-Chinese State
Boundary !®® and Agreement on the Regime of the Russian-Chinese State
Boundary (hereinafter 2006 Boundary Regime Agreement).!3* Thus, one may
conclude that there exists now a considerable body of treaty norms which di-
rectly or implicitly relate to various uses of the two countries” shared water re-
sources.

The 2001 Treaty of Good-Neighborliness provides the legal basis for water
and environmental cooperation. In the context of this study the key obligation
is articulated in Article 19, which provides: “the Contracting Parties shall co-
operate in the protection and improvement of the environment, prevention of
transboundary pollution, equitable and reasonable utilization of the boundary wa-
tercourses and the living resources in the Northern Pacific and the basins of the
boundary rivers [emphasis added]; undertake joint efforts in protecting rare
species of flora, fauna and the natural ecosystems in the border areas, as well
as cooperate in preventing emergencies of the natural and technogenic charac-
ter in both states and eliminating their consequences.” 1%

This general provision of the 2001 Treaty is operationalized through spe-
cific environment- and water-related agreements already mentioned above.
The 1994 Environmental Agreement considers water as a key component of
the natural environment, and most of the treaty’s provisions apply to water
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resources. For example, it includes among the main areas of cooperation “pro-
tection and comprehensive utilization of water resources with due account of
pollution of transboundary watercourses.”!3¢ It also encourages joint activities
aimed at developing “systems of purification and treatment from pollution of
surface and ground waters,” “
of the status of water bodies,” and “environmental norms, rules and standards
governing utilization of natural resources and protection of the environment.”
However, the Environmental Agreement as such is a programmatic docu-
ment; it has very few normative provisions establishing concrete substantive
or procedural rights and obligations (apart from its institutional mechanism,
which will be discussed further below).

The 2006 Boundary Regime Agreement has a special section (Chapter

Four) entitled “Boundary Waters,” which is of direct relevance here.'3” Seven

methods and means of analysis and assessment

articles of Chapter Four cover a wide range of issues that may arise in the con-
text of exploitation of boundary waters, their living resources and adjacent
land territories: from navigation, fisheries, and timber floating to maintenance
of hydraulic installations and agricultural activities. These provisions will be
analyzed in more detail later.

The 2008 Water Agreement is at the core of the normative framework gov-
erning Sino-Russian relations in the area of transboundary waters.'3® The Wa-
ter Agreement is a typical framework treaty, similar to the 1994 Environmental
Agreement, and as such does not offer more than a general set of program-
matic provisions. It has 10 articles which define its scope of application, main
areas of cooperation, some substantive and procedural obligations, institu-
tional arrangements, and dispute settlement procedure, all of which will be
discussed in more detail in the next section of this paper.

There are various water-related provisions in agreements regulating the
exploitation of aquatic living resources and other economic activities on fron-
tier waters. The 1988 Soviet-Chinese Fisheries Agreement addresses general
issues of bilateral cooperation in the field of “conservation, rational manage-
ment and optimal use of the living resources of the North Pacific Ocean and
adjacent boundary rivers and lakes,” ¥ but does not deal with fresh waters as
such. The 1994 Living Aquatic Resources Agreement, on the contrary, focuses
specifically on transboundary waters according to its objective to ensure “ra-
tional utilization of the living aquatic resources of the Amur and Ussuri river
basins.”!#0 While the Agreement provides both a general legal framework for
aquatic living resources and detailed regulations for their conservation and
exploitation, some of its provisions explicitly apply to water.
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In 1997 and 1999, Russia and China adopted two intergovernmental
agreements aimed at establishing a special regime for some recently delimited
frontier areas (islands and surrounding stretches of boundary rivers), where
the local populations of the two states can engage in traditional economic ac-
tivities. Both agreements require the “frontier population” of the two coun-
tries to avoid causing any damage to the environment and natural resources
of the respective states. 14!

Other bilateral instruments, mostly related to trade and commercial navi-
gation on the boundary rivers, will not be discussed in this paper. However,
even without the latter documents, the existing legal framework for the utili-
zation of the shared water resources is impressive. The normative foundation
of bilateral cooperation has been strengthened also by non-binding but au-
thoritative commitments contained in declarations and joint statements peri-
odically adopted by the leaders of the two states.!%? Invariably these docu-
ments include provisions aimed at strengthening interstate collaboration in
the area of water utilization and environmental protection.'*® For instance, in
their Joint Declaration of March 21, 2006, the leaders of the two states
agreed to the need to galvanize joint efforts in the field of environmental pro-
tection in the boundary areas with the aim of preventing technogenic catas-
trophes and to minimize harm to nature and peoples on both sides of the
boundary —ranging from possible accidents to natural disasters. They
pledged to expedite consultations with regard to draft intergovernmental
agreement on transboundary waters.

More practically oriented measures and decisions are adopted usually
within the regular (annual) meetings of the heads of governments. This aspect
of bilateral cooperation will be discussed later in the section dealing with the
institutional framework.



The Sino-Russian Regime for Transboundary Waters:
A Legal Analysis

This part of the paper examines and analyzes the present legal regime govern-
ing Sino-Russian transboundary waters. > Regime theory defines internation-
al regimes as a set of “implicit or explicit principles, norms, rules and deci-
sion-making procedures around which actors’ expectations converge in a giv-
en area of international relations.”!4¢ Viewed through this approach, a trans-
boundary water regime can be considered to exist where the states concerned
“observe a set of rules designed to reduce conflict caused by use, pollution or
division of a water resource ... and the observance over time of these rules.”14”

Through the prism of these definitions one can scrutinize the developing
Sino-Russian normative framework and institutions and evaluate their effec-
tiveness. Is the legal regime in place fit-for-purpose —that is, does it achieve
proper management and sustainable use of the shared water resources? The
adequacy of the regime will be assessed in terms of its formal coherence, con-
sistency, and consonance with modern international practice. However, the
real measure of success of any transboundary water regime should include
consideration also of the concrete results on the ground, such as improved wa-
ter resource management, reduced transboundary pollution, improved water
quality, and improved status of aquatic ecosystems and the living resources
dependent upon them. While the actual impact of the existing Sino-Russian
bilateral regime is difficult to assess, it is still possible to review and examine
its actual operation and determine how this practice contributes (or not) to
achieving the regime’s objectives. This assessment will be undertaken follow-
ing, first, a “formal” (juridical) evaluation of the regime, which will proceed
on the basis of a structured methodology, developed by the authors in their
earlier works.148

The legal review, where appropriate, will use as a benchmark the most
relevant provisions of the two principal universal treaties in this area—the
1997 UNWC™ and the 1992 UNECE TWC.?0 Occasionally, a comparative
analysis will also be employed by juxtaposing the Sino-Russian regulatory re-
gime with relevant normative frameworks for transboundary water resources
which exist between these two countries and their immediate neighbors—
Mongolia and Kazakhstan.

The legal analytical framework below will help to identity the key ele-
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ments of the transboundary water regime:

 Its objectives as well as territorial and functional scope (i.e. geographical
area of application, categories of water resources governed by the re-
gime and/or types of their uses);

* Substantive rules (those provisions that establish material rights and ob-
ligations of the parties);

* Procedural rules (means and procedures established to enable the ap-
plication of the substantive rules and provide the rules of the game for
management of the regime);

* Mechanisms of dispute settlement (special procedures aimed at pre-
venting and resolving conflicts and controversies between the parties);
and

* Institutional mechanisms (i.e. permanent bodies/administrations creat-
ed to facilitate cooperation between the parties).

Objectives and Scope

The objectives of the transboundary watercourse regime can be identified by
examining the key legal instrument at the heart of it—the 2008 Water Agree-
ment—and relevant environmental and ecosystem instruments. It is worth
noting that the aims of each of these Sino-Russian legal documents are not ex-
plicitly stated (contrary to usual treaty practice in this field) but must be ascer-
tained primarily from their titles and preambular provisions. These objectives
include: “rational utilization and protection of transboundary waters” (2008
Water Agreement); “further development of the Sino-Russian relations of stra-
tegic partnership and interaction”; and “friendly consultations and adoption
of coordinated measures, facilitating utilization and protection of transbound-
ary waters” (Preamble, 2008 Water Agreement). One can add, among other ob-
jectives of the regime: to use “relations in the environmental field as addition-
al conditions of trust between the Parties and their peoples” and to achieve
“mutual understanding in the utilization of natural resources and resolution
of ecological problems” (Preamble, 1994 Environmental Agreement); and “ra-
tional utilization of living aquatic resources of the river basins of Amur and
Ussuri” (Preamble, 1994 Living Aquatic Resources Agreement). Thus, while
the specific objectives of the Sino-Russian transboundary waters regime are
self-explanatory, there is an overarching political goal as well —to use water
and environmental cooperation as a means of enhancing “strategic partner-
ship” and “trust” between the two states.
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Unlike its objectives, the scope of the regime is somewhat confusing and
inconsistent across the bilateral treaties studied here. The 2008 Water Agree-
ment determines its sphere of application as “transboundary waters, which
are understood as rivers, lakes, streams, and marshes, located on the bounda-
ry [between the Russian Federation and China] or crossing this boundary”
(Article 1). At the same time, the 2006 Boundary Regime Agreement uses the
term “boundary waters,” defined therein as “rivers, lakes and other water
bodies which are crossed by the State boundary” (Article 1). While at first
glance there appears to be little difference between the usage of the treaty
terms “transboundary” and “boundary” waters, such inconsistent terminolo-
gy may cause problems in determining the precise geographical area of the
regime application—that is, whether it should apply also to activities and im-
pacts within the entire basins, including tributaries. By way of comparison,
the UNECE TWC defines “transboundary waters” as “any surface or ground
waters [emphasis added] which mark, cross or are located on boundaries be-
tween two or more states” (Article 1). While this definition is reminiscent of
those contained in the Sino-Russian agreements, a contextual interpretation of
the definition “transboundary waters” in the UNECE TWC, in conjunction
with its other relevant provisions and agreements adopted on its basis, pro-
vides an inclusive approach that would cover the entire hydrographic basin.

Another visible feature of existing Sino-Russian agreements is the lack of
any reference to transboundary ground waters, contrary to established inter-
national treaty practice, which tends to expressly include ground waters in
any such definitions.’>! For example, under the much earlier 1995 Russian-
Mongolian Water Agreement (Article 1)!52 the term “transboundary waters”
includes “rivers, streams, and other surface bodies of water, as well as ground
water deposits [emphasis added].” A similar definition is contained in a recent-
ly adopted Water Agreement between Russia and Kazakhstan.'>® It is notewor-
thy that the initial draft agreement, which was prepared by Russia in 1997, in-
cluded ground waters in its definition of transboundary waters.>

Ground waters constitute a substantial, if not essential, part of the water
resources shared by Russia and China. They are especially important when
considered in the light of constantly growing developmental needs, particu-
larly in the water deficit regions. Given that the two countries” boundaries
cross a number of aquifers, including those connected with surface waters, the
lack of legal clarity on this issue is problematic. Equally, the spatial limits of
the legal regime remain uncertain, which is not helpful, especially in view of
the advent of the concept of integrated management of water resources
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(IWRM), which is placed at the heart of all contemporary water regimes.!>
According to Agenda 21, “integrated water resources management, including
the integration of land- and water-related aspects, should be carried out at the
level of the catchment basin or sub-basin.”!% Along similar lines, Principle 1 of
the 1992 Dublin Statement provides that, “since water sustains life, effective
management of water resources demands a holistic approach ... Effective man-
agement links land and water uses across the whole of a catchment area or ground wa-
ter aquifer [emphasis added].”1%”

In view of the above, as far as their geographical or hydrological scope is
concerned, the Sino-Russian water agreements are vague and imprecise, with
notable gaps in coverage and lack of consistency in approach and terminology.
They also look rather archaic in their conceptual approaches. On the other
hand, there is no evidence so far that their practical implementation has been
constrained by the inadequacies related to the legal definition of scope.

As regards its functional application, the Sino-Russian regime appears to
cover a wide range of water-related issues—from navigation and exploitation
of living resources to various economic uses and the protection of aquatic eco-
systems and biodiversity. This extensive coverage results from the sheer multi-
tude and diversity of applicable water-related instruments and associated in-
stitutional mechanisms established by the two countries over the past few
decades. While there is no hierarchy of uses, the existing regime still attempts
to strike a balance between various economic activities. For instance, the 2006
Boundary Regime Agreement requires that ships which use the navigable sec-
tions of the Argun River proceed at such a speed so as to preclude the erosion
of the river banks. Under the same Agreement, fishery activities in the bound-
ary waters are to be limited so as not to interfere with navigational uses. On
the whole, there is a general requirement to take necessary measures to pro-
tect the aquatic environment from negative impacts of all economic activities,
including agricultural uses, which take place in the vicinity of rivers and other
transboundary waters.

Substantive Rules

This legal element includes provisions that establish substantive, or material,
rights and obligations of states sharing the same watercourse. These rules vary
depending upon the purpose and nature of the particular agreement, but they
are usually distinguished between “obligations of conduct” and “obligations
of result.” While the first category is aimed at the behavior of states (i.e. to be-
have in conformity with a particular standard of conduct), the second requires
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specific outcomes (usually demanding certain practical steps in order to
achieve an agreed objective). “Framework” instruments, such as the 2008 Wa-
ter Agreement, mostly impose obligations of conduct, thus establishing pa-
rameters of lawful, or permissible, behavior of their participants. On the other
hand, obligations of result are primarily a feature of more specific instruments
aimed at achieving concrete goals, such as eliminating or reducing pollution
to a certain level, attaining a water quality objective, or allocating agreed vol-
umes of water or benefits of water utilization between the parties.’® The ma-
jority of water treaties contain both types of provisions.

Most of the recent water agreements invariably contain among their sub-
stantive rules the fundamental principle of “equitable and reasonable utiliza-
tion,” a due diligence obligation not to cause significant harm, and an obliga-
tion to protect transboundary waters and their ecosystems. The Sino-Russian
water regime generally follows this pattern. For instance, the Preamble of the
2008 Water Agreement provides a reference to the “principles of peaceful co-
existence, mutual understanding, equitable and reasonable utilization and protec-
tion [emphasis added] of transboundary waters taking into account economic,
social and demographic factors.”'® While this list of factors —economic, social,
and demographic—is not as broad as that of the 1997 UNWC, this formula
nevertheless reflects the parties” awareness of the essence and status of the eg-
uitable and reasonable use principle. This is also indicative of the weight and
importance given to these factors by the two states in comparison with other
relevant factors that might pertain to the watercourse. Whereas the climatic
and other natural conditions as well as availability of water resources are not
yet a matter of concern, the economic and demographic factors most definitely
are a key issue. In the same vein, the Preamble of the 2008 Agreement reflects
the parties’ recognition of the “equal importance of utilization and protection
of transboundary waters and their inseparable interdependence.”

However, there is a slight problem which lies in the questionable norma-
tive nature of the reference to the principle of equitable use as a preambular
paragraph rather than as a formal provision of the Agreement, which is the
more accepted legal practice in this field. It is generally acknowledged that
“sometimes the preamble contains what are essentially political statements”
and that the preamble is often used as “a convenient repository for remnants
of clauses, large and small, which were lost during the negotiating process.”1%
The 1994 Sino-Mongolian Water Agreement, for example, includes this princi-
ple in its main text.’®! Without question, it is always preferable to have the
principal provisions unequivocally spelled out as mandatory rules, since the
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value of the preamble is limited compared with the rest of the Agreement. On
the other hand, this flaw of the 2008 Sino-Russian Water Agreement is not as
serious as it may seem at first glance. Firstly, the preamble is still “part of the
context of the treaty for the purposes of interpretation, including for determin-
ing the object and purpose of the treaty.”1¢2 Secondly, the principle of equitable
use has already achieved the status of a legally binding norm of customary in-
ternational law and as such does not necessarily require additional endorse-
ment in a bilateral treaty.

One recurrent theme of the 2008 Sino-Russian Water Agreement is the par-
ties’” commitment “to develop and adopt necessary measures aimed at pre-
venting and reducing transboundary impact on transboundary waters.” While
references to “transboundary impact” or “significant transboundary impact”
can be found in its various provisions (e.g., Articles 2, 4, and 7), the Agreement
fails to provide any definition of this term,'%® which makes it susceptible to
conflicting interpretations, if and when such an issue arises. It is worth noting
here that the Joint Commission, established by the Agreement, was asked,
among other issues, to “examine the means of analysis and assessment of sig-
nificant transboundary impact caused as a result of emergency, and on this
basis to develop measures of assistance to the party affected by transboundary
impact” (Article 4, para. 3.4).164

This leads us to another key substantive provision of the 2008 Sino-
Russian Water Agreement consonant with the “no significant harm” rule—an
established principle of international law, embodied in the 1997 UNWC and in
numerous other international water treaties. The 2008 Water Agreement re-
quires the two states “to take all necessary measures to prevent significant
harm, caused by transboundary impact.” If such significant harm nevertheless
is caused, the party of the origin of transboundary impact must, in consulta-
tion with the affected party, take all necessary measures to minimize such
harm (Article 7, paras. 2 and 3).1% Although this provision looks like an ab-
breviated combined version of Article 7 of the UNWC% and Article 2 of the
UNECE TWGC,¥7 its inclusion in a bilateral agreement on transboundary wa-
ters is a very positive step. Neither the 1995 Russian-Mongolian Water
Agreement!®® nor the two more recent water-related agreements between Chi-
na and Kazakhstan (of 2001 and of 2010) '*® address the issue of transboundary
harm. However, the 2008 Sino-Russian Water Agreement falls short of the re-
quirement of Article 8 of the 2010 Russian-Kazakh Water Agreement, which
goes even further by recognizing the responsibility of one party for trans-
boundary harm caused to another and requiring compensation.!”
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The remaining substantive provisions of the 2008 Water Agreement are
practical in nature and list specific areas of cooperation. These obligations are
included in Article 2 in a rather haphazard and repetitive manner, and are in-
terspersed with various procedural obligations.’”! Nevertheless, certain key
commitments can be distilled from the text of the 2008 Water Agreement.
These include, in the first instance, a general duty to “cooperate in the utiliza-
tion and protection of transboundary waters” (this notion penetrates the en-
tire text of the Agreement) and to undertake “joint” actions and measures in
various areas (e.g. developing common water quality standards and criteria,
emergencies preparedness and response, joint scientific studies and research).
One important feature of the Water Agreement is its recognition of the legiti-
mate interests of the public in the status and conditions of transboundary wa-
ters.

The general legal framework of the 2008 Sino-Russian Water Agreement is
supplemented by more concrete substantive provisions of the 2006 Boundary
Regime Agreement between these two countries, which is understandable
given the specific nature of this document. Chapter Four (“Boundary Waters”)
addresses such issues as the prevention and control of pollution (Article 8),'72
the regulation of navigation (Article 9) and fisheries (Article 10),1”3 protection
of river channels and river banks (Article 11),'7* construction, modification
and demolition of water-related installations and works (Article 12),17> timber
floating (Article 13),77¢ and information exchange (Article 14).177

The 1994 Living Aquatic Resources Agreement contains a general obliga-
tion to “exercise control over the ecological status of water bodies, covered by
the Agreement, preserve it, as well as take necessary measures to prevent pol-
lution and degradation of the natural environment.”1”® There are a number of
more specific regulations aimed at protecting waters important for fisheries
and aquatic life.!”

On the whole, the Sino-Russian water regime contains a great variety of
substantive provisions which are based on and serve to operationalize the
fundamental principles of international water law, which are based on coop-
eration, equitable and reasonable utilization, and no significant harm. While
there are certain gaps and inconsistencies, the existing arrangements generally
reflect the most important factors, including but not limited to, the conditions
of the watercourses, predominant uses, and the needs and capabilities of the
cooperating states.



Sino-Russian Transboundary Waters: A Legal Perspective on Cooperation 39

Procedural Rules

Procedural requirements constitute an essential element of most, if not all, wa-
tercourse agreements. These provide 1) the means through which the substan-
tive rules are implemented, and 2) guidance on how the watercourse regime is
managed in a continuous manner. The distinction between the “substantive”
and “procedural” obligations is made mostly for analytical purposes to better
understand the treaty structure and requirements. This does not mean that
procedural obligations are less binding than obligations characterized as sub-
stantive; both entail legal consequences if they are breached.!® In fact, proce-
dural obligations play a crucial role in “operationalizing” the legal regime, es-
pecially in order to meet the requirements of equitable and reasonable utiliza-
tion and the prevention of causing significant harm, in particular within the
context of evolving development needs.

In practical terms, procedural obligations are an expression of the general
principle of cooperation. To cooperate means, for instance, to inform other
states of the planned activities which may cause adverse impacts, to exchange
information related to the watercourse, to consult and conduct negotiations in
good faith, as well as participate in the creation of various institutional mech-
anisms and arrangements and their activities supporting joint collaboration on
shared water resources. Thus, cooperation may take different forms. The most
common is exchange of information and data on a regular basis. For example,
the 1992 UNECE TWC, whose procedural regime is aimed at preventing and
reducing transboundary impacts, obligates its parties to provide for the “wid-
est exchange of information, as soon as possible.” Parties to the Convention
that share the same transboundary waters are required additionally to engage
in consultations “aimed at cooperation” on all matters covered by the Conven-
tion. 18!

Thus, procedural rules establish a range of obligations: from the general
duty to cooperate, to more specific obligations concerning data and infor-
mation exchange, prior notification and consultations. The purpose of this sec-
tion will be to identify procedural provisions as they are incorporated in the
Sino-Russian water regime.

The requirement for the regular exchange of information and data is the
prevalent form of cooperation with respect to transboundary waters and their
hydrologic, environmental, and other conditions. State practice views the ex-
change of information as a necessary precondition of successful bilateral and
multilateral efforts to properly manage and protect shared watercourses. Both
the 2008 Water Agreement!®2 and the 2006 Boundary Regime Agreement!®
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contain provisions related to the exchange of information. Similar provisions
are found, for example, in the two agreements on transboundary rivers be-
tween Kazakhstan and China (Article 6 of the 2001 Agreement and Article 3 of
the 2011 Agreement).

The Sino-Russian legal framework seems to pay particular attention to co-
operation in the event of emergencies. This is not surprising in view of the ad-
verse impacts of industrial accidents in China which have caused significant
chemical pollution of transboundary rivers, such as the Jilin Petrochemical
plant explosion on the the Sungari (Songhua) River and similar incidents.!8¢ A
special instrument— Agreement on Cooperation in the Area of Prevention and
Elimination of Emergency Situations (hereinafter Emergency Agreement)!®>—
was concluded in March 2006 by the two countries to deal with such inci-
dents. 1% However, the Agreement focuses primarily on preparedness and re-
sponse, including conditions of mutual assistance, to all emergencies regard-
less of their place or impact. There is only one general reference to the trans-
boundary aspect of emergency situations in the entire text.!¥”

The 2008 Sino-Russian Water Agreement is more specific in addressing
emergencies of a transboundary character. There is a special provision con-
cerning the establishment of systems of early warning and information ex-
change aimed at preventing emergencies on transboundary waters and the ef-
fective functioning of such systems.!® In the event of an emergency, the par-
ties must immediately warn each other and exchange relevant information.
They are required also to undertake necessary reasonable measures in order
to eliminate or reduce the effects of the emergency situation. It is noteworthy
that Article 6 explicitly refers to the 2006 Emergency Agreement as a guiding
instrument that should be complied with in responding to the emergency sit-
uation.

However, for reasons unknown to the authors, the Emergency Agreement
has never entered into force. Instead, in November 2008, the Ministries of the
Environment of the two states created a separate mechanism of early warning
and exchange of information concerning transboundary emergencies of an
environmental character.!®® The two parties agreed to promptly warn each
other of any incidents involving releases of radioactive substances, hazardous
chemicals, and significant pollution of transboundary rivers or the atmos-
phere.

The availability of adequate procedural mechanisms is particularly im-
portant when new uses in one state threaten to affect water-related interests
and rights of other co-riparians. Prior notification is considered as an interna-
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tional legal obligation regardless of whether or not there is a special agree-
ment between the initiating and the potentially affected state. The duty of no-
tification of planned measures is embodied in numerous international agree-
ments, decisions of international courts and tribunals, as well as declarations
and resolutions adopted by intergovernmental organizations. The most de-
veloped set of notification procedures can be found in the 1997 UNWC (Arti-
cles 12-18), 1992 UNECE TWC (Article 9.2), and, in a more general environ-
mental setting, in the 1991 UNECE Convention on Environmental Impact As-
sessment in a Transboundary Context.!0

The 2008 Sino-Russian Water Agreement incorporates the duty of notifica-
tion, albeit in very broad terms. It requires the two states to inform each other
in accordance with the previously agreed procedures about the on-going and
planned measures on transboundary waters which may cause significant
transboundary impact (Article 2, para. 8). The 2006 Boundary Regime Agree-
ment obliges the competent authorities of the two states to inform each other
about planned activities aimed at the enhancement of the banks of boundary
rivers prior to such works (Article 11).

According to prevailing international practice, in the event of disagree-
ment over the possible effects of the planned activities, the states concerned
are expected to enter into consultations with a view of arriving at an equitable
resolution of the situation. Consultations are often resorted to if there is a need
to clarify or discuss certain issues in the absence of mutual understanding or
agreement. They generally involve the exchange of views and information be-
tween the interested parties and sometimes precede formal negotiations. The
1997 UNWC contains more than a dozen provisions, which prescribe consul-
tations.

As a procedural mechanism, consultations are referred to in a different
context in several Sino-Russian instruments. For example, the 1994 Environ-
mental Agreement provides for consultations and negotiations on “joint envi-
ronmental impact assessment of planned or proposed projects, which may
cause transboundary impact.” ! Consultations are envisaged in the 1997
Agreement on the Guiding Principles with respect to “the practical issues re-
lated to the joint economic activities.”12 A more detailed consultation proce-
dure can be found in the 1999 Joint Use Agreement.!”> Under the 2004 Addi-
tional Boundary Agreement the issue of ownership of the newly emerged is-
lands, which are located on the demarcated boundary line, must be resolved
“through consultations between the Contracting Parties on an equitable and
reasonable basis.”1** According to the 2006 Boundary Regime Agreement, the
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competent authorities, if necessary, must consult each other regarding matters
related to the protection of forests, water and other natural resources and their
exploitation.’ On the other hand, the 2008 Water Agreement provides for
consultations only as a means of resolving disputes concerning its implemen-
tation or interpretation.

Thus, while consultations are frequently envisaged in modern water
agreements, primarily as a dispute avoidance instrument in the event of
planned measures, the Sino-Russian regime uses this procedure for a variety
of purposes and in a variety of forms. As will be seen further, de facto consulta-
tions constitute the indispensable element of the functioning of numerous
joint bodies established by relevant Sino-Russian agreements.

Dispute Settlement

Inter-state controversy over transboundary water resources is a relatively fre-
quent phenomenon, as demonstrated by the recent increased involvement of
the International Court of Justice (IC]) and arbitral tribunals. Disputes over
water vary greatly in terms of their legal context, and their spatial or temporal
dimension. Conflicts often arise where the available water resources are inad-
equate to meet the needs of all users in terms of quality or quantity, or where
activities in one watercourse state cause adverse transboundary effects in an-
other watercourse state (especially on successive watercourses). Disputes may
result also from disagreements concerning the interpretation or application of
treaty provisions. Most water-related agreements envisage the possibility of a
dispute between its parties and prescribe how it may be settled. 1

The 1997 UNWC makes provision for the peaceful settlement of any dis-
putes that might arise in the transboundary water context. The Convention
contains an elaborate system of dispute settlement procedures set forth in Ar-
ticle 33 and its Annex.!”” Peaceful means include negotiation, good offices,
mediation or conciliation, the employment of any joint watercourse institu-
tions, arbitration or the ICJ. A fact-finding commission could be established at
the request of even one party where the matter cannot be settled initially.
While the dispute settlement provisions of the 1992 UNECE TWC are not as
comprehensive, they are still broad enough to offer the disputing states vari-
ous options: from negotiation or any other means of dispute settlement to
submission of the dispute to the ICJ or arbitration (in accordance with the pro-
cedure set out in Annex [V).198

Compared to these model arrangements under the two universal instru-
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ments and similar approaches adopted under numerous other river-basin and
bilateral agreements, the choice of dispute settlement procedures agreed to in
the Sino-Russian water regime is limited. All relevant instruments unvarying-
ly provide for dispute settlement either through negotiations (or consulta-
tions) or by reference to the respective joint institution. Thus, according to the
2008 Water Agreement, disputes concerning interpretation or implementation
of the Agreement must be resolved by consultations between the parties (Arti-
cle 7). Additionally, the Joint Commission (Article 4, para. 3.6) is entrusted,
among its other responsibilities, with “assistance in the resolution of the issues
of controversy between the parties.” The 2006 Emergency Agreement, alt-
hough not in force, is illustrative of the dominant tendency in the choice of
procedure.!”

What about other Sino-Russian instruments? There is no reference at all to
dispute resolution in the 1994 Fisheries Agreement. However, according to its
Article 8, the cooperation within its framework is to be realized by the Joint
Commission, established in 1988 by the Fisheries Agreement between the
USSR and China.??® While the latter does not provide for any dispute settle-
ment procedure either, it delegates to the Joint Commission the power to
“consider all matters related to the implementation of this Agreement” (Arti-
cle 5, para. 5). Similarly, the 2006 Boundary Regime Agreement does not con-
tain any special provisions related to dispute resolution. Instead, the Statute of
the Joint Boundary Commission (incorporated as an Annex) includes among
the Commission’s functions: “resolution of differences which may arise in
connection with the interpretation of the articles of the Agreement in the
course of its application.”2!

Thus, no means of dispute resolution other than negotiations and consul-
tations, either directly or within their respective joint bodies, are envisaged by
any Sino-Russian bilateral agreement, including on transboundary waters.
This reflects the two countries” generally skeptical attitude towards third-
party settlement, especially compulsory binding means, such as international
arbitration or adjudication. Their obvious reluctance to even consider the pos-
sibility of third party involvement and the repeated reliance on bilateral ar-
rangements is a common feature of state legal practice in the region of Eastern
Europe and Southeast Asia. This attitude is aptly captured in the wording of
Article 10 of the principal Sino-Russian document—the 2001 Treaty of Good-
Neighborliness: “The Contracting Parties shall strengthen equal and trustwor-
thy partnership and strategic interaction by using and improving the mecha-
nism of regular meetings on different levels, first of all at the highest level,
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and by regular exchange of views and bringing together positions on the mat-
ters of bilateral relations, and important and topical international problems of
mutual interest.”202

In the context of bilateral relations, a particular role is assigned to various
institutional arrangements and structures, which constitute an integral part of
any developed legal regime governing transboundary watercourses. The next
section provides an overview of the evolving institutional framework of Sino-
Russian transboundary water and environmental cooperation.

Institutional Mechanisms

International joint bodies, commissions, and other institutions are regarded as
an essential component of many modern watercourse agreements and also as
a means to implement the principle of cooperation. These joint river manage-
ment institutions have a relatively long history: one of the first joint commis-
sions was established by the 1909 Agreement between the UK (Canada) and
the United States on their boundary waters.? Such institutions have become
almost indispensable in recent and contemporary practice in this field. Cur-
rently there exist dozens of joint commissions or other institutional arrange-
ments on shared water resources around the world.204

Such joint bodies are used as a focal point of interstate cooperation and,
more specifically, as an important tool for identifying and managing compet-
ing interests, and thereby facilitating cooperation. In addition to their main
function of coordinating the participating states’ efforts in developing and
managing their waters, institutional mechanisms contribute in many ways to
dispute avoidance. They allow technical specialists to study a potentially con-
troversial issue and make recommendations before the issue turns into a con-
troversy requiring formal diplomatic involvement.

It must be noted that the 1997 UNWC recommends watercourse states to
“consider the establishment” of joint bodies but leaves the particulars to be
determined by the states concerned.?’> The 1992 UNECE TWC is much more
specific in outlining what tasks such joint mechanisms should be entrusted
with.2% The practical experience gained from the work of numerous joint insti-
tutions has been analyzed and succinctly presented in the “Berlin Recommen-
dations” adopted in September 1998 by the International Round Table on
“Transboundary Water Management - Experience of International River and
Lake Commissions.”??” The UNECE Study of various river and basin institu-
tions in the Pan-European region?® identifies three major types of interstate
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agreements on transboundary waters from an institutional point of view: (a)
those that do not include an institution to implement the agreement; (b) those
that appoint plenipotentiaries (governmental representatives) as the main in-
stitutional mechanism; and (c) those that establish a joint commission respon-
sible for the implementation of the agreement. Bilateral (and multilateral)
commissions are the most popular institutional form of transboundary water
cooperation. Their remit can include either a particular international water-
course (river basin) or all transboundary waters.

The range and scope of bilateral Sino-Russian institutions involved in the
management of transboundary rivers and their water resources is impressive.
The first such body—the Joint Commission—was established by the 1951
Navigation Agreement to deal with shipping and improvement of the condi-
tions of navigation on the following boundary rivers: Amur, Ussuri, Argun,
Sungacha and Lake Khanka.?® The Joint Commission, among its other tasks,
was entrusted with resolving accidents involving the collision of ships as well
as other violations of the rules and conditions of navigation. It has the power
to decide, on the basis of the principle of fairness and applicable national rules
of navigation, issues of liability, determine the extent of damage caused, and
the amount of compensation. The Joint Commission has successfully survived
all the ups and downs in Sino-Russian relations and convened its 53* meeting
in April 2012.

The Sino-Russian Joint Fisheries Commission was created to support the
implementation of the 1988 Fisheries Agreement?!’ and subsequent instru-
ments. Likewise, the Joint Boundary Commission is responsible for the appli-
cation of the 2006 Boundary Regime Agreement.?!'! The Commission is orga-
nized and functions in accordance with its Statute (Annex 17 to the Agree-
ment).

Yet, it is the institutional mechanisms related to transboundary water re-
sources management, use, and protection that are of particular interest here.
These have evolved into a complex framework, consisting of several bodies
with diverse mandates, powers, and functioning at different levels. They in-
clude:

* The (Soviet-Chinese) Commission for the Development of the Scheme
for the comprehensive utilization of water resources of the Argun and
Amur rivers, established in 1986;

* The Sino-Russian Joint Commission created under the 1994 Environ-
mental Agreement;
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* The Sub-commission on the protection of the environment of the Sino-
Russian Commission for the regular meetings of the Heads of Govern-
ment;

* The Sino-Russian Joint Water Commission established by the 2008 Wa-
ter Agreement.

The Commission for the comprehensive utilization of water resources was
formed upon the conclusion of a special agreement?!? as a result of considera-
bly improved Sino-Russian relations. In fact, this was the second attempt of
the two countries to jointly manage their shared water resources; the first was
interrupted in the early 1960s. Under the 1986 Agreement, the Commission
was to play the lead role in developing a “Scheme [Plan] for the comprehen-
sive utilization of water resources” and to coordinate activities of various So-
viet and Chinese research institutes and expert groups involved. The ultimate
objective of the undertaking was to ensure the rational utilization of water re-
sources in the boundary sections of the Amur and Argun rivers (hydropower
production, flood control, navigation, water supply, etc.), as well as to ensure
protection of water resources from pollution with a view to meeting the needs
of the population and economy of the two countries.

The Commission had a mandate to study and approve the Scheme, and to
recommend to the two governments the priority development projects. The
geographical scope of the water management plan was enormous—the
boundary stretch of the Argun River (850 km) and the stretch of the Amur
River from the point of the confluence of the Argun and Shilka rivers to the
mouth of the Ussuri River (1894 km), with a catchment area of 1.6 million km?.
Notwithstanding repeated references to rational use and protection, the main
focus of the work was almost entirely on developing the hydropower poten-
tial and flood control. This was to be realized through the construction of sev-
eral major dams and hydropower stations, often without due regard to the
natural environment of the surrounding territories.?!?

The work on the Scheme revealed the divergent positions of the parties.
According to one authority, while China, from the outset, gave priority to the
interests of hydropower, the Russian side was more concerned about the so-
cio-ecological aspects of water utilization, emphasizing the importance of pro-
tecting water quality, conservation of biodiversity, and other environmental
issues.?!* The Draft Scheme was approved by the Commission in October 2000,
albeit amid serious criticism from environmentalists because of its inclination
towards hydropower and inadequate attention to the environmental impacts
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of the planned projects.?!®> So far, no serious steps to realize the Scheme have
been made, although a number of hydropower projects in the basin are cur-
rently under consideration. However, with the growing influence of environ-
mental NGOs in Russia it can be expected that the “conflict” between power
generation and environmental concerns will become more pronounced. On
the other hand, the devastating floods of the summer and autumn of 2013 may
provide additional arguments in favor of regulating the flow of the Amur and
its tributaries, inter alia through dam construction in the basin.

To ensure the continuity of the process the two states agreed to form a Rus-
sian-Chinese liaison group responsible for the exchange of information related
to future cooperation in the joint management of shared waters. Additionally,
it was proposed to conclude an agreement on the use of the boundary rivers,
the draft of which was prepared by the Russian side and passed on to their
Chinese counterparts in 1992.

The Joint Commission referred to in the 1994 Environmental Agreement
has a much broader mandate. The Commission was intended to support bilat-
eral cooperation on a wide range of environmental problems facing the two
states; water being just one very important issue area.?'® Despite the high aspi-
rations, the Commission exits mostly on paper. According to available infor-
mation,?” it was substituted, at least temporarily, by a Joint Working Group
(JWG) on environmental protection. The JWG held two meetings in 2003 and
2004. Among other questions, it reviewed the on-going joint monitoring pro-
gram of transboundary waters of the Amur and Ussuri rivers. The JWG
agreed to develop a “Plan of cooperation in joint monitoring until 2009.” 218

However, it became clear to both nations that environmental matters
should be dealt with at a much higher level, and such a decision was made in
2006.21° The JWG was replaced by another body under the auspices of the In-
ter-Governmental Commission; a Sub-Commission on the protection of the
environment was created in 1997 as a special mechanism to assist in the prep-
aration of the annual meetings of the Heads of Government.?? The Environ-
mental Sub-Commission consists of the ministers of the environment and rep-
resentatives of other relevant agencies, including water, and was made re-
sponsible for coordinating and enhancing environmental cooperation. 22!

The Sub-Commission has been very active; its seventh meeting took place
in November 2012.222 While the competence of the Sub-Commission includes
all environmental matters of common interest, its focus has been mostly on
water issues. The Sub-Commissions established three working groups respon-
sible for: 1) the prevention of pollution and coordination of emergency re-
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sponse;??® 2) the monitoring of water quality and protection of water re-
sources; and 3) specially protected natural areas and biodiversity.

Joint monitoring of transboundary waters has been a focal point of Sino-
Russian collaboration, since water quality remains one of the most serious
problems in their shared rivers.??* The monitoring of transboundary waters is
governed by a special Memorandum?? adopted in 2006. Currently, two bodies
are in charge of its operational aspects: the Joint Coordination Commission
and the Joint Expert Group for Monitoring.

The last piece of the “institutional puzzle” of water cooperation is the Joint
Commission, established under the 2008 Water Agreement. This body has a
mandate: 1) to coordinate activities and appraise the results of the implemen-
tation of the Agreement; 2) to develop the joint schemes [plans] of the utiliza-
tion and protection of transboundary waters with due account of the previous
work in this sphere; 3) to develop common standards and criteria of water
quality for transboundary waters; 4) to study methods of analysis and assess-
ment of the significant transboundary impact caused by emergencies, and on
this basis to develop measures of assistance to the State affected by trans-
boundary impacts; 5) to develop plans of emergency preparedness, response
and mitigation for transboundary waters; and 6) to assist in the settlement of
contentious issues.??® The Joint Commission has held five meetings from the
time of its launch in 2008. The fifth meeting was convened in December 2012
in Moscow. The two sides reviewed the progress achieved, focusing in partic-
ular on joint monitoring of transboundary waters and on developing criteria
which should apply to hydro-technical structures and related activities capa-
ble of causing significant transboundary impact.??”

There are very few areas of interstate relations where a permanent institu-
tional mechanism would be as important as in the area of transboundary wa-
ters. Any developed legal regime in this field has some kind of institutional
mechanism, although they vary in terms of their mandate, powers, composi-
tion and structure. These bodies may be bilateral or multilateral; they may be
in charge of a single watercourse or all transboundary waters; they may deal
with a broad range of water-related activities or focus on specific uses; they
may involve the highest (heads of state or government) level of interstate rela-
tions or be technical in nature; they may be used as a channel of communica-
tion or be entrusted with broader responsibilities, including dispute preven-
tion and resolution. Cooperating states tend to rely on joint bodies as the most
appropriate forum where potential conflicts over water can be diluted and
disarmed by technical experts without involving diplomats or politicians.
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Given that the place and functions of joint institutions are not static, they are
well placed to react to changing socio-economic and natural conditions of the
shared water resource.

The existing institutional architecture across Sino-Russian water coopera-
tion is quite complex, comprising a suite of joint bodies, operating at different
levels and involving various national agencies. Whereas the key environmen-
tal and water-related matters are periodically brought to the attention of the
leaders of states or governments, the bulk of the work is done within the exist-
ing joint bodies. Subject to their mandate such joint institutions engage differ-
ent national authorities, depending on their functional competence.



Russia, China, and their Neighbors: Towards a
Multilateral Approach to Shared Waters?

Tumen River Basin: China, North Korea, and Russia

As was shown earlier, some basins shared by China and Russia extend be-
yond the territories of these two countries. The Tumen Basin is divided for the
most part between China and North Korea, with a small portion of it located
in Russia. The upper part of the Amur Basin is shared by the two countries
with Mongolia. And as one of the major transboundary watercourses in this
region, the Irtysh River flows from Mongolia and China into Russia across the
territory of Kazakhstan. This collision of natural circumstances and geo-
political factors calls into question the adequacy of the existing normative and
institutional arrangements governing the utilization and protection of the
shared basins, which at present are based on bilateral agreements.

As regards the Tumen River, there are a few multilateral sub-regional
agreements, which apply, among other things, to environmental protection
and exploitation of natural resources, including water. Two documents,
adopted in December 1995, relate to the Tumen River —the Agreement on the
Establishment of the Consultative Commission for the Development of the
Tumen River Economic Development Area and Northeast Asia,??® and the
Memorandum of Understanding on Environmental Principles Governing the
Tumen River Economic Development Area and Northeast Asia.??

Yet, the reference to the Tumen River in their titles is misleading, as these
are not typical basin agreements. In fact, the Tumen River is used as an axis of
the Economic Development Area, which extends over a much greater part of
Northeast Asia, reflected in these agreements whose aim is to promote re-
gional economic development, initiated in 1995 by China, North Korea, and
Russia. The MoU provides a legal foundation and a mechanism for economic
cooperation in the form of a Consultative Commission. The non-basin states —
South Korea and Mongolia—Ilater joined the Commission as part of the re-
gional economic undertaking.?®® The ultimate objective of these arrangements
is to support the sustainable development in the Greater Tumen Region. More
specifically, the member countries aim to “create a growth pole for develop-
ment in the area around the Tumen River.” In September 2005, the Changchun
Agreement of the Member Countries of the Greater Tumen region?! was
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adopted, expanding the legal basis of cooperation as well as its geographical
coverage.??

While the agreements on the Tumen River are not of direct relevance to
water resources, the Greater Tumen Initiative (GTI)** covers a range of trans-
national issues under the broad headings of Energy, Trade and Investment,
Transportation, Tourism and Environment.?** The environmental portfolio in-
cludes activities related to water quality in line with the 1995 MoU commit-
ment “to protect and enhance the environment of the Region and to conduct
all development activities in the Region in a manner that does not damage the
environment of any Contracting Party, of any other State or of areas beyond
the limits of national jurisdiction.”?® Importantly, regional collaboration on
water protection in Northeast Asia and specifically in the Greater Tumen Re-
gion is an important component of the GTI, which also includes a project
“Feasibility Study on Tumen River Water Protection.”23¢

While the Tumen River is at the heart of these legal and institutional
frameworks, they contain very few provisions committing the three basin
states to jointly managing and protecting their shared watercourse. It is also
symptomatic of state practice in this region that, at present, North Korea is not
participating in the GTI. However, there are two bilateral instruments that
regulate the Russian-Korean boundary and by definition apply to the Tumen
River. The most recent, signed in 2012, is a Treaty on the Regime of the Rus-
sian-Korean State Boundary.??” The Treaty is not yet in force, but eventually it
will replace a similar agreement between the Soviet Union and North Korea.?

Compared to its predecessor, the new Treaty is more detailed. It contains
several provisions directly applicable to the Tumen River and is reminiscent of
the Sino-Russian 2006 Boundary Regime Agreement.?® Both boundary regime
treaties, old and new, are limited in scope and lack any institutional frame-
work (except for an ad hoc commission charged with occasional verification of
the boundary line). On the other hand, the stretch of the river that forms the
Russian-Korean boundary is too insignificant to justify a special regime gov-
erning its waters. This cannot be said about the rest of the Tumen River shared
by China and North Korea.

Shilka and Argun Transboundary Sub-Basins: China, Russia, and
Mongolia

While the Amur is the longest contiguous river which serves as a boundary of
just two states, a small portion of its basin (less than 2 percent) belongs to a
third state—Mongolia. The territory of Mongolia includes part of the water-
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shed of the two main source rivers of the Amur—the Onon-Shilka system and
the Kerulen River-Lake Dalai (Hulun Nur)-Argun River system. In the case of
the Onon River, the watercourse intersects the Mongolian-Russian boundary
before joining the Shilka River. In the second case, the Kerulen River flows in-
to Lake Dalai. The latter is connected by a channel with the Hailaer River, and
their confluence forms the beginning of the Argun. Thus, at least in theory, the
system of the Kerulen-Lake Dalai-Argun can be regarded as a successive wa-
tercourse shared by the three states of Mongolia, China, and Russia.

One can ask, therefore, whether there is a need for a formal tri-lateral legal
and institutional framework in this situation, at least with respect to the por-
tion of the Amur watershed within the territories of the three states. Alterna-
tively, one could ask whether (or not) the existing system of bilateral agree-
ments between the three countries can be scaffolded together to comprise an
adequate legal framework to ensure rational use and protection of their wa-
ters? Given the hydrologic characteristics of the watercourses in question, the
tri-lateral framework appears to be excessive. So far the existing bilateral ar-
rangements seem to be functioning satisfactorily. The rather unusual hydro-
logic conditions of the Kerulen-Lake Dalai-Argun system does not make it a
truly tri-lateral watercourse in its natural state, since the water flow from
Kerulen-Lake Dalai into the Argun River is quite insignificant and irregular.
However, this has changed with the recent construction of the Hailaer-Lake
Dalai canal, which permanently links the two water systems.240

Nonetheless, there is one tri-lateral agreement in place, adopted in 1994 by
the ministries of the environment of the three countries. Its aim was to estab-
lish the Dauria International Protected Area (DIPA)?! administered by a spe-
cially created Joint Commission.?*?> The agreement does not address trans-
boundary water resources specifically and deals with them as an element of
the regional ecosystem in the context of wetland protection and biodiversity
conservation within DIPA.

Irtysh Basin: China, Kazakhstan, and Russia

The final watercourse referred to above as multilateral, but certainly not the
least given its significance, is the Irtysh River. It falls into the category of suc-
cessive international rivers, and its basin spreads over the territories of four
countries—Russia (67%), Kazakhstan (29%), China (about 4%), and, with a
very small portion, Mongolia.?*3 The Irtysh is an increasingly important source
of water for the three states, and offers an example of a multitude of compet-
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ing uses (navigation, hydropower, irrigation, industrial and municipal water
abstraction, exploitation of living resources). Pollution by heavy metals, phe-
nols, and oil products poses a serious and persistent challenge, particularly
downstream. The steadily growing water use and abstraction from the water-
course has the potential in the long term to exacerbate the already perceptible
tensions between the riparian states.?** While some commentators are very
critical of China’s activities on the Irtysh,?* there is a need for a more balanced
approach, which would take into account the hard choice interests of econom-
ic development and other productive uses of water as well as ecosystem pro-
tection. Certainly this is not the only successive river placed within such a
demanding developmental context.

Nonetheless, from the Russian and Kazakh perspective, the current state
of affairs in the Irtysh Basin is a cause of serious concerns.?* The complexity of
the hydrological and water utilization situations in the basin, especially as re-
gards its transboundary aspect, requires a robust legal and institutional
framework capable of addressing difficult existing and future challenges, in-
cluding the delicate balancing of competing uses and interests across national
sovereign borders. Thus, the question which must be answered is whether the
existing normative regime governing the utilization of the Irtysh water re-
sources can be considered fit for purpose.

What we have at present in the Irtysh River basin are two unrelated sets of
bilateral arrangements between China and Kazakhstan, on the one hand, and
between Russia and Kazakhstan, on the other. The Russian-Kazakh frame-
work of cooperation is based on the Water Agreement,?*” which was conclud-
ed in 2010 and replaced their earlier bilateral treaty of 1992.248 The 2010 Water
Agreement is a coherent document that clearly defines substantive and proce-
dural obligations of the parties.?** The Agreement applies to all transboundary
waters, surface and ground (described as “common” for the two states), and
covers both qualitative and quantitative aspects of their use. The key obliga-
tion of the parties is articulated in Article 2: “the rational utilization and pro-
tection of transboundary water bodies and the responsibility to ensure that
their activities do not cause damage to transboundary water bodies of another
Party.” Importantly, the parties agreed to respect their earlier agreements and
past decisions “on the allocation of the water resources of transboundary wa-
ter bodies” (Article 5). There are a number of procedural rules that provide
for: 1) prior notification in the event of planned measures which may cause
transboundary impact; 2) individual or joint EIA of the planned measures; 3)
consultations concerning planned measures, during which the parties must
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refrain from implementing them; 4) exchange of relevant information; 5) mon-
itoring of transboundary water bodies and exchange of monitoring data; 6)
preparedness, response, and assistance in the case of emergencies affecting
transboundary waters; 7) compensation of transboundary harm caused by ac-
tivities on transboundary water bodies.

The Agreement establishes a Joint Commission, which will replace the ex-
isting joint body, but with a much broader mandate. It is authorized, among
other things, to determine the parameters of water flow and to modify the wa-
ter allocation limits in transboundary watercourses on the basis of joint as-
sessment of water requirements; to study planned measures capable of caus-
ing transboundary impact and procedures of joint EIA; to determine the
amount of compensation for transboundary harm; and to assist in resolving
controversies and disputes.

The Agreement applies to the basin of the Irtysh River only within the ter-
ritories of these two states and, pursuant to the fundamental principles of the
law of treaties, does not affect the manner in which the upper reaches are
used.? Nonetheless, Kazakhstan must take into account its obligations vis-a-
vis Russia when dealing with China.

Sino-Kazakh cooperation is based primarily on two water-related agree-
ments concluded in 2001 and 2011.2>' The 2001 Water Agreement is a frame-
work treaty that sets forth some basic principles, including the rule of equita-
ble and reasonable use, and creates a Joint Commission with a broad man-
date—“issues relevant to the implementation of the Agreement.” The scope of
the Agreement is more limited than in most similar documents: it applies to
“transboundary rivers,” rather than “waters.” While the treaty provides that
“in the use and protection of transboundary rivers, the Parties shall adhere to
the principles of equity and rationality” (Article 2), it offers no guidance as to
how these principles should be interpreted or applied. However, one provi-
sion is quite direct and stipulates that “taking into account mutual interests,
no Party shall limit the other Party in the rational use and protection of the
water resources of transboundary rivers” (Article 4). The latter provision is
counterbalanced by the requirement to take appropriate measures “to prevent
or mitigate serious harm” to another State, but only “as a result of flooding
disasters and man-made accidents” (Article 3). This reading of the “no harm”
rule is rather restrictive: it offers little protection against harm caused by nor-
mal (if excessive) uses of shared waters. Yet, the parties agreed to cooperate in
studying trends related to future changes in the volume and quality of water
in transboundary rivers.
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The 2011 Water Quality Agreement focuses on the prevention of trans-
boundary impact resulting from pollution only. Unlike the earlier treaty, it
does not prescribe any substantive obligations but simply outlines the areas of
cooperation, including the exchange of information and early warning of ac-
cidental pollution. The Agreement creates a Sino-Kazakh Joint Commission on
the protection of the environment with two working groups: on monitoring,
analysis, and assessment of the water quality in transboundary rivers, and on
operational responses to emergencies and the prevention of pollution. The
name of this new body may be misleading: while it implies its broad envi-
ronmental remit, the agreement as such deals exclusively with transboundary
rivers. Thus, currently bilateral cooperation on the Irtysh between China and
Kazakhstan is being facilitated by two joint commissions functioning in paral-
lel,?>> which may lead to duplication, incoherence, and overlap of competen-
cies. While the framework for cooperation seems to be steadily evolving, the
main challenge remains unanswered: the two states still have to agree on how
to allocate limited water resources in their transboundary rivers, including the
Irtysh. While the Kazakhs have been pressing for clarity on this matter, and
despite continued meetings of the commissions, the matter remains unre-
solved to date, causing serious concern downstream in Kazakhstan.

This begs the further question of the status of the Sino-Russian legal rela-
tionship regarding the Irtysh waters. On the face of it, the 2008 Sino-Russian
Water Agreement would not appear to apply to the Irtysh waters, which falls
outside the narrow definition of “transboundary waters,”?%® as the two coun-
tries do not have a common boundary in this basin. Does this mean that China
and Russia are not bound by any mutual obligations with respect to the Irtysh
River? By all accounts we must answer this in the negative, most notably giv-
en the rules of customary international law that apply nonetheless. The gov-
erning legal principle of equitable and reasonable use and the rule of due dili-
gence so as not to cause significant harm to other watercourse states apply to
all states sharing the same watercourse regardless of their location. The “equi-
table and reasonable use” and the “no-harm” obligations are general rules
supported by extensive state practice, legal authorities,?* and international
judicial decisions.?> Additionally, the spirit (if not the letter) of the entire Sino-
Russian water regulatory regime calls for cooperation based on such princi-
ples as “strategic partnership,” “mutual understanding,” and “equitable and
reasonable utilization” of their shared waters, which should apply in this case
as well.

/e

However, the absence of a specific legal framework pertinent to the Irtysh
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River is not helpful in achieving equitable and reasonable use of its water re-
sources by all riparian states. The existing legal regime governing the utiliza-
tion of the Irtysh water resources can be characterized as piecemeal and frag-
mented. The current legal architecture has evolved as a set of unrelated bilat-
eral instruments between the riparian countries, with Kazakhstan serving as a
link. It is obvious that such an arrangement is unable to address effectively se-
rious problems that arise in the context of the utilization of increasingly lim-
ited water resources. The existing legal model is contrary to the very concept
of IWRM, which demands a holistic management of water as a finite and vul-
nerable resource.?®® The Plan of Implementation of the 2002 World Summit on
Sustainable Development calls for actions at all levels to “develop and imple-
ment national/regional strategies, plans and programmes with regard to inte-
grated river basin, watershed and groundwater management.”?”

This is problematic since no combination of bilateral arrangements on a
multinational watercourse can substitute a comprehensive basin-wide agree-
ment, in the absence of which there is little hope of introducing and imple-
menting the IWRM principles in the Irtysh River basin. Ideally, problems of
water management and utilization in the basin should be addressed within a
common legal and institutional framework including all three states con-
cerned —that is, China, Kazakhstan, and Russia. It is worth noting that the sit-
uation in the Irtysh was discussed by Chinese and Russian representatives at
the ministerial level in April 2005.2 According to information available, the
two sides agreed that there is a need for an international instrument govern-
ing the use of the Irtysh waters. The Russian delegation proposed to hold con-
sultations involving the three riparian states with a view to concluding a tri-
lateral agreement.?> However, no further steps have been taken and the ques-
tion remains open.



Observations and Future Challenges

The water resources jointly used by China and Russia are gradually diminish-
ing in quality and quantity, raising the specter of water insecurity in Northeast
Asia. The rapid economic growth, especially in China, within the basins of
their shared rivers has resulted in an increased pressure on the water re-
sources and related ecosystems. Both water pollution and inter-basin water
transfers without proper consultations between the interested parties may
cause transboundary damage and water shortages, thus leading to possible
controversies and disagreements at different levels of interaction—local, ba-
sin, and interstate.

One important issue which will have to be addressed by the two countries
is the impending development of the hydro-power potential of the shared ba-
sins. Both sides plan to expand their ties in the energy sector, with Russia be-
ing the net supplier of electricity to the power-thirsty urban and industrial
centers in Northern China.?? These plans, which include the proposal to cre-
ate a trans-national power union “Russia-China,” may require the construc-
tion of a multitude of “export” power plants in Russia.?®! One such project is
the suggested new major dam on the Shilka River in the Amur basin, which
has provoked criticism from Russian and international environmental
groups.?®? Notwithstanding the “green” opposition, some hydro-power devel-
opment in the shared basins is destined to go ahead, in order to increase the
production of energy as well as to better control devastating floods which hit
the region on a regular basis. However, unlike the earlier attempts to develop
a comprehensive scheme of joint management of transboundary waters, this
has to be done on the basis of the concept of IWRM, where both economic
considerations and environmental concerns must be given equal weight.

According to some experts the risks are high that “China’s swelling nega-
tive environmental impact on the Russian environment will spark a political
conflict. This consideration might make protection of such transboundary ter-
ritories a common long-term priority for the two neighboring countries.”263
Nonetheless, Brownlie’s assessment of the interface between the principles of
peaceful co-existence and evolving international legal practice resonates
soundly in the two states’ practice surveyed here.?%4

China and Russia continue to develop their portfolio of international
agreements that govern the development and management of their trans-
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boundary waters. Peaceful co-existence and cooperation is enhanced through
their engagements at the multilateral level under the auspices of the CBD and
Ramsar conventions, which provide an overarching framework for important
water-related issues, such as aquatic ecosystems protection. At the bilateral
level, clearly the main level of interaction between the two nations, Sino-
Russian relations evolve on the basis of numerous agreements and institution-
al arrangements. When benchmarked against the two universal instruments in
this field —the UNWC and the UNECE TWC —these bilateral arrangements
may appear less sophisticated. However, in practice we have seen a marked
alignment and overall consistency between Sino-Russian treaty practice and
the key provisions of these global treaties. Nevertheless, it would be advisable
for China to consider joining these instruments which in the long term may
bring considerable political and reputational benefits. The UNECE TWC in
particular, which is now open for universal participation, offers a unique op-
portunity to sign up to a well-established and fully functional international
regime. Such a framework “provides a collective forum conducive to bilateral
and multilateral cooperation, where experience and good practices are
shared.”?%> When joining an international regime states do not simply become
the addressees of certain rights and obligations; they take advantage of the ac-
cumulated expertise and readily available institutional mechanisms as the best
means of avoiding and disarming potential conflicts.

While this possibility seems unlikely at present, the same rationale of the
advantages of collective action could be invoked in favor of China’s more pos-
itive attitude towards a multilateral approach to water cooperation on its
transboundary watercourses. Analysis carried out under different methodolo-
gies?%® demonstrate that it is only through coordinated management and use
of such watercourses involving all concerned states could their optimal utili-
zation be achieved. The piecemeal approach to cooperation will not ensure
sustainable and fair use of a transboundary watercourse but, on the contrary,
may result in the deterioration of relations between the parties and lack of wa-
ter security regardless of their location in the shared basin —upstream, mid-
stream or downstream.

At the local level, transboundary water resources in several instances have
been directly influenced by sub-national and local constituencies, which re-
flects the increasingly prominent role that local stakeholders have, despite the
waters being part of an international watercourse. This nested legal structure
that stretches from the highest political level to local constituencies provides a
significant and rather distinctive edifice that can be effectively built upon.
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The multi-level portfolio of Sino-Russian transboundary water normative
instruments is implemented through numerous joint bodies, which are a
prominent feature of the bilateral engagement in this field. While on the one
hand we can challenge these institutional mechanisms as operating in parallel,
it must be noted that international practice reveals that successful trans-
boundary water cooperation is achieved through operational institutions, cre-
ated under international agreements. So, although many challenges remain,
the critical building blocks of transboundary cooperation are in place—legal
frameworks and institutional mechanisms.?*” This dynamic relationship be-
tween change, institutions, and scale are at the heart of transboundary water
cooperation and conflict prevention, and comprise a paradigm for evaluating
Sino-Russian relations in this field.268

International diplomacy is important for China and Russia and their
shared water resources have provided one of the central focal points for en-
gagement. Despite notable high-level rapprochement in recent times, China’s
new leader Xi Jinping has repeatedly reaffirmed the primacy of national inter-
ests, and clearly both countries prioritize economic development as integral
pillars of national strategies. How the two countries will manage potential
transboundary water controversies that may arise might be guided by the
evolving legal and institutional practice surveyed above and should be con-
sidered within both the historical context and contemporary challenges.

Considered within this broader scenario connecting past and present,
transboundary water cooperation between China and Russia must now move
to the next level, to be galvanized in ways consistent with the rules of interna-
tional law that have emerged under the aegis of the United Nations. The fun-
damental tenet at the heart of the law of nations, the “duty to cooperate,” is a
dynamic concept, which is operationalized through the substantive and pro-
cedural rules explored above. Now it is time for both Russia and China, to-
gether with their immediate neighbors, to gather around their shared waters
and to jointly build a new future—one that is firmly based on the shared vi-
sion of cooperation.



Annex 1. Bilateral Water-Related Agreements between Russia (USSR)
and China

Agreement between the USSR and the PR of China on the Navigation on the
Boundary Rivers of Amur, Ussuri, Argun, Sungacha and Lake Khanka Lake
(1951)

Agreement between the USSR and the PR of China on the joint study of the
natural resources and production potential of the Amur and Argun basins
(1956)

Agreement between the USSR and the PR of China on the Regime of Com-
mercial Navigation on the Boundary and Adjacent Rivers and Lake Khanka
(1957)

Agreement between the USSR and the PR of China on the Joint Soviet-Chinese
Commission for the Development of the Scheme of Comprehensive Utiliza-
tion of Water Resources of the Argun and Amur Rivers (1986)

Agreement between the USSR and the PR of China on Cooperation in the
Field of Fisheries (1988)

Agreement between the USSR and the PR of China on the Soviet-Chinese State
Boundary in its Eastern Part (1991)

Agreement on Cooperation in the Protection, Regulation and Reproduction of
the Living Aquatic Resources in the Boundary Waters of the Rivers of Amur
and Ussuri (1994)

Agreement on Cooperation in the Field of the Protection of the Environment
(1994)

Agreement on the Natural Reserve “Lake Khanka/Xingkai” (1996)

Agreement on the Guiding Principles of the Joint Economic Use of Certain Is-
lands and Adjacent Aquatic Areas of the Boundary Rivers (1997)

Agreement on the Joint Economic Use of Certain Islands and Adjacent Aquat-
ic Areas of the Boundary Rivers (1999)

Treaty of Good-Neighborliness, Friendship and Cooperation (2001)

Additional Agreement on the Russian-Chinese State Boundary (2004)

Agreement on the Regime of the Russian-Chinese State Boundary (2006)

Agreement on Cooperation in the Area of Prevention and Elimination of
Emergency Situations (2006)

Agreement on the Rational Utilization and Protection of Transboundary Wa-
ters (2008)
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Annex 3: Map of the Amur (Heilongjiang) River System?®

R U S S I A Sea of
Lake Baikal Okhotsk
o
Ulan Ba
MONGOLIA

CHINA

Changehun.




Notes

! Ban Ki-moon, Address by the UN Secretary-General to the Session “Time Is Run-
ning Out on Water” of the Davos World Economic Forum, January 24, 2008, Davos,
Switzerland, available at: http://www.un.org/apps/news/infocus/sgspeeches/search_
full.asp?statID=177.

2 According to John Beddington, UK Government Chief Scientific Adviser, the pre-
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and the ecological complexes of which they are part; this includes diversity within spe-
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107 Supra note 86.
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21.12.1957 r.), available at http://base.consultant.ru/cons/cgi/online.cgi?req=doc;base=
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People’s Republic of China on Cooperation the Field of the Protection of the Environment
(Peking, 27 May 1994) [Russian text: Cozaaueriue mexody Ilpasumervcmeom Poccuiickoil
Qedepavuu u Ipasumervcmeom Kumaiickon Hapodnou Pecnybiuku o compyodnuuecmee 6
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CO6MECTNHO20 XO3ATCTNEEHH020 UCTIOALI0AHUS OMOCADHBIX OCHIPO60S U NPUACZAOUUX K
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Aekadpst 1999 r.), “BroaaeteHp MeXXAyHapoAHBIX gorosopos”, 2004, Ne 8, 31-36]. The
Agreement entered into force on January 19, 2000.
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128 Plan of Action for the implementation of the provisions of the Treaty of Good-
Neighbourliness, Friendship and Cooperation between the Russian Federation and
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129 TTocmarosearenue ITlpasumervcmea PO om 07.05.97 N 555 o saxarouernuu Cozaauierus
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Ecology of the Russian Federation and the State Administration of Environmental
Protection of the People’s Republic of China on cooperation in joint monitoring of
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Cmoabskosa, “Poccust u Kurait gorosopuancs 6epeus 4aAbHEBOCTOUHYIO IPUpPOAy,”
Poccuiickas easema (2 ¢espaas 2008 r.) [T. Smolyakova, “Russia and China have
agreed to protect the nature of the Far East,” Rossiyskaya Gazeta, February 2, 2008,
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132 Agreement between the Government of the Russian Federation and the Government of the
People’s Republic of China on the Rational Utilisation and Protection of Transboundary Wa-
ters (Peking, 29 January 2008) [Russian text: Cozaauenue mexdy Ilpasumervcmeom
Poccuticxoii @edepavuu u Ilpasumervcmsom Kumaricxou Hapodnou Pecnyoiuxu o
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ernment of the People’s Republic of China on the Russian-Chinese State Boundary in its
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mexdy Poccutickoii @Pedepavueii u Kumatickou Hapodnotu PecnyOAuxoii 0 poccuiicko-
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2004 r.), “broaaerens MexXkAyHapoAHbIX gorosopos,” 2005, N 11, 76-79.] The Agree-
ment entered into force on June 2, 2005.

134 Agreement between the Government of the Russian Federation and the Government of the
People’s Republic of China on the Regime of the Russian-Chinese State Boundary [Russian
text: Cozaauenue mexdy Ilpasumervcmeom Poccutickoii @edepavuu u IIpasumervcmeom
Kumaiickou Hapoonou Pecnybauxu o pexume Poccuiicko-Kumaiickoii zocydapcmeerinoii
eparuyor (1. Ilexun, 9 nHos0Opsa 2006 r.) “BroasereHb MeXAyHapOAHBIX A0TOBOPOB,”
2007, N 5, 40-78; http://www.rosgranitsa.ru/ru/node/3140; Chinese text: {55 H#[=E
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136 1994 Environmental Agreement, Article 2, supra note 124.

1572006 Boundary Regime Agreement, supra note 134.
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1401994 Living Aquatic Resources Agreement, Preamble, supra note 123.

14171997 Joint Use Agreement, Article 8, supra note 125; 1999 Joint Use Agreement, Ar-
ticle 6, supra note 126.

142 See e.g. Joint Statement of the Russian Federation and the Peoples’ Republic of China on
further development of the Russian-Chinese relations of comprehensive equal and trustwor-
thy partnership and strategic cooperation (Moscow, 5 June 2012) [Russian text:
Cosmecmmoe 3asérerue Poccuticxou Pedepavuu u Kumaiickou Hapodnou Pecnybauxu o
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pAGHONPAH020 006epUMEeAbH020 NAPMHEPCMea U CHpamezuueckozo eaumodeticmeus (r.
Mocksa, 5 monst 2012 r.), http://news.kremlin.ru/ref_notes/1230].

143 For example, the Joint Statement of the Heads of State adopted in June 2009 pro-
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Chinese strategic partnership. The parties will deepen cooperation in the sphere of
rational utilisation and protection of the transboundary waters. The Heads of State
positively assessed the collaboration in the field of joint monitoring of water quality
of transboundary water bodies, early notification and exchange of information in
cases of transboundary environmental emergencies, conservation of biodiversity and
transboundary specially protected areas,” see: Joint Russian-Chinese Statement on the
Results of the High-Level Meeting (Moscow, 17 June 2009) [Russian text: Cosmecmtioe
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Poccuticxo-Kumaiicioe 3asérerue 00 umozax écmpeuu na evicuiem yposte (r. Mocksa, 17
mions 2009 r.), available at http://kremlin.ru/transcripts/15552].

14 Joint Declaration of the Russian Federation and the People’s Republic of China (Peking,
21 March 2006) [Russian text: Cosmecmnas dexaapayus Poccuiickoii @edepavuu u
Kumaiicxoit  Hapoonoii  Pecnyoauxu (r. Ilekmn, 21 wmapra 2006), available at
http://asiadata.ru/?lang=ru&id=2979].

145 For more on water regimes, see S. Vinogradov, “Regime Building for Trans-
boundary Waters: The Evolution of Legal and Institutional Frameworks in the
EECCA Region,” Journal of Water Law 18 (2007), 77-94.

16 5. Krasner, “Structural Causes and Regime Consequences: Regimes as Intervening
Variables,” in S. D. Krasner (ed.), International Regimes (Ithaka, NY 1983), 2. See also
E. B. Haas, “Regime Decay: Conflict Management and International Organizations,
1945-1981" International Organization 192 (1983).

47 H. Haftendorn, “Water and International Conflict,” Third World Quarterly 21
(2000), 51-68.

148 See: P. Wouters, S. Vinogradov et al., “Sharing Transboundary Waters: An Inte-
grated Assessment of Equitable Entitlement: The Legal Assessment Model” (Tech-
nical Documents in Hydrology No.74, UNESCO, Paris, 2005); S. Vinogradov, P.
Wouters, and P. Jones, “Transforming Potential Conflict into Cooperation Potential:
The Role of International Water Law” (UNESCQO, 2003).

49 Supra note 67.

150 Supra note 81.

1511997 UN Watercourses Convention (Article 2) provides the following definition of
the terms “watercourse” and “international watercourse”:

“(a) “Watercourse’ means a system of surface waters and groundwaters constituting
by virtue of their physical relationship a unitary whole and normally flowing into a
common terminus;

(b) ‘International watercourse’ means a watercourse, parts of which are situated in
different States,” supra note 67.

152 Agreement between the Government of the Russian Federation and the Government of
Mongolia on the Protection and Utilisation of Transboundary Waters (Ulan-Bator, 11 Feb-
ruary, 1995) [Russian text: Cozaawernue mexdy Ilpasumervcmeom Poccuiickoi
Qedepavuu u Ipasumervcmeom Morzoauu no oxparie u UCHOALI06AHUI0 MPAHCZPAHUUHBIX
600 (r. Yaan-bartop, 11 ¢espaas 1995 r.), available at: http://voda.mnr.gov.ru/part/
?act=moreé&id=302&pid=961].

155 Agreement between the Government of the Russian Federation and the Government of the
Republic of Kazakhstan on Joint Utilisation and Protection of Transboundary Water Bodies
(Ust-Kamenogorsk, 7 September 2010) [Russian text: Cozrauieriue mexoy
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Kamenoropck, 7 cents6pst 2010 r.)], available at http://voda.mnr.gov.ru/part/?act=
more&id=5975&pid=961.

154 See supra note 129. Article 1 of the proposed draft agreement.

155 See, for example, The UN-Water Status Report on the Application of Integrated
Approaches to Water Resources Management (UNEP, 2012).

1% Paragraph 18.9, United Nations, Agenda 21 — the United Nations Programme for Ac-
tion from Rio, paragraphs. 18.1-18.90, http://www.un.org/esa/dsd/agenda21/res_
agenda2l_18.shtml. The terms “basin” and “catchment” tend to be used synony-
mously.

17 Dublin Statement on Water and Sustainable Development, Dublin, Ireland, Janu-
ary 31, 1992, reprinted in Environmental Policy and Law 22 (1992), 54.

158 See on this S. Vinogradov, P. Wouters, and P. Jones, “Transforming Potential Con-
flict into Cooperation Potential: The Role of International Water Law,” supra note
148, 50-51.

159 Supra note 132.

10 A. Aust, Modern Treaty Law and Practice (Cambridge: Cambridge University Press,
2000), 336-37.

161 Article 4 (para. 1) reads: “The two Contracting Parties shall jointly protect the eco-
logical system of the transboundary waters and develop and utilize transboundary
waters in a manner which shall not be detrimental to the other side. Any develop-
ment and utilization of transboundary waters shall follow the principle of fairness
and equitableness without impeding any reasonable use of transboundary waters.”
See: Agreement between the Government of the People’s Republic of China and the Govern-
ment of Mongolia on the Protection and Utilization of Transboundary Waters (April 29,
1994). The Agreement entered into force on January 16, 1995. On file with the au-
thors (unofficial translation from Chinese).

162 A. Aust, Modern Treaty Law and Practice, supra note 160, 337.

165 Cf., for example, with the 1992 UNECE TWC, Article 1(2) of which provides the
following definition of the term “transboundary impact”: ““Transboundary impact’
means any significant [emphasis added] adverse effect on the environment resulting
from a change in the conditions of transboundary waters caused by a human activi-
ty, the physical origin of which is situated wholly or in part within an area under the
jurisdiction of a Party, within an area under the jurisdiction of another Party,” supra
note 81.

164 Supra note 132.

165 Ibid.

166 Article 7 of the 1997 UNWC “Obligation not to cause significant harm” provides
the following: “1. Watercourse States shall, in utilising an international Watercourse
in their territories, take all appropriate measures to prevent the causing of significant
harm to other watercourse States. 2. Where significant harm nevertheless is caused
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to another watercourse State, the States whose use causes such harm shall, in the ab-
sence of agreement to such use, take all appropriate measures - having due regard
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pensation,” supra note 67.
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measures to prevent, control and reduce any transboundary impact,” supra note 81.
168 Cf., 1995 Russian-Mongolian Water Agreement, supra note 152. The only relevant
provision of this Agreement is its Article 4 which obliges each party to take “appro-
priate measures to prevent, control and reduce negative impacts on transboundary
waters while conducting water-related economic activities and other measures on its
territory.”

169 Agreement between the Government of the Republic of Kazakhstan and the Government of
the People’s Republic of China on Cooperation in the Use and Protection of Transboundary
Rivers (Astana, 12 September 2001) [Russian text: Coerauierue mexoy
IIpasumeavcmeom Pecnyoiuxu Kasaxcman u Ilpasumervcmeom Kumaiicxoii Hapoodnoi
Pecnybaruxu o compyonuuecmee 6 UCNOALIOGAHUU U OXpAHE MPAHCZPAHUUHBIX pek (T.
Actana, 12 centsa0pst 2001 r.) on file with the authors], and Agreement between the
Government of the Republic of and the Government of the People’s Republic of China on the
Protection of Water Quality of Transboundary Rivers (Peking, 22 February 2011) [Rus-
sian text: Cozaauenue mexody Ilpasumervcmeom  Pecnyboauxu  Kasaxcman —u
[Ipasumervcmeom Kumaiicxou Hapodnou  Pecnybauxu 00 oxpare kauecmeéa 600
mpanczpanuunvix pex (r. [lexnn, 22 ¢pespaas 2011 r.), http://online.prg.kz].

1702010 Russian-Kazakh Water Agreement, supra note 153. Article 8 provides that if
any measures carried out by one party cause damage to another party, the latter
shall be liable for the compensation. In each case the amount of damage will be de-
termined by the joint groups of experts which will be established by the Joint Com-
mission.

71 According to Article 2 the two states undertook inter alia to:

*  Cooperate in the utilization and protection of transboundary waters, and in the
exchange of technology, as well as promote the application of new technologies;

* Maintain the existing waterworks and other installations in a proper technical
condition, take measures to stabilise river channels and prevent erosion;

* Develop and adopt necessary measures aimed at preventing and reducing
transboundary impact on transboundary waters which result from discharges of pol-
lutants, and exchange appropriate information;

* Cooperate in the field of hydrology, flood prevention and mitigation on trans-
boundary waters;

*  Conduct monitoring of transboundary waters in order to receive on a regular
basis information on their quality in accordance with the programs adopted by the
Joint Commission and bilateral agreements;
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*  Where necessary, undertake joint measures of the utilization and protection of
transboundary waters;

* Inform each other in accordance with agreed procedures of any on-going or
planned water-related measures on transboundary waters which may cause signifi-
cant transboundary impact, and to take necessary measures in order to prevent, con-
trol and limit such impact;

* Prepare and implement joint measures aimed at preventing emergencies and
responding to them;

» Take into account the traditional uses of natural resources by indigenous minor-
ity peoples when implementing joint water protection measures in the areas of their
habitation;

* Inform the public in accordance with their national legislation on the conditions
of transboundary waters and measures to protect them;

*  Conduct joint scientific research and develop for transboundary waters common
standards and criteria of water quality, and methods of monitoring;

* Cooperate in the scientific studies related to the utilization and protection of
transboundary waters;

*  Exchange the results of scientific studies in the field of utilization and protection
of transboundary waters through joint academic conference and workshops and
promote cooperation among scientific institutions and public organizations;

* Conduct studies of the sources of pollution that may cause significant trans-
boundary impact on transboundary waters, and to take measures to prevent, control
and limit transboundary impact.

172 Article 8 establishes an obligation of the parties to adopt measures aimed at the
implementation of the Agreement and to respect rights and interests of each other.
Their competent authorities must undertake measures for the protection of the envi-
ronment, prevention of soil erosion and other adverse consequences in the flood-
plains, as well as ensuring purity of boundary waters and prevention of manmade
pollution. The parties are to jointly establish standards and methods of control of
water quality based on the specific functions of water uses within different sections
of their rivers. They will enter into appropriate agreements on environmental protec-
tion in the border areas.

173 Article 10 regulates fishing activities in the boundary waters. It prohibits illegal
tishing or the use of banned fishing means and methods, which may cause damage
to the living resources. Fishing is completely prohibited during closed periods. Fish-
ing activities should not create obstacles for navigation. Issues of conservation and
reproduction of fisheries and other living aquatic resources must be regulated by
separate agreements between the parties.

174 Article 11 requires from the competent authorities to take measures to prevent
erosion of river banks and the alteration of the boundary rivers’ channels. When one
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state undertakes engineering works to improve river banks on its territory it must
avoid causing adverse effects of such works in the territory of another state and
must inform the latter before beginning such works. The competent authorities of
the parties must resolve all issues related to the river banks” improvement through
“consultations, based on the principle of equality and mutual benefit.” In the event
one party finds it necessary to undertake river channel dredging and clearing works
it must do so according to agreement with the competent authorities of another par-
ty. It is also stipulated that no party can change the location of the river bed without
consent of the other.

175 Article 12 requires the parties to adopt additional agreements regarding such mat-
ters as the construction, modification, or demolition of any structures or works, in-
cluding transboundary, on the boundary rivers or their banks, which may change
the location of the river bed or regime of the boundary waters, affect water utiliza-
tion, navigation, migration of fish, cause damage to the environment, as well as oth-
er interests of the Parties.

176 Article 13 provides that issues related to timber floating on navigable rivers and
on the greed parts of the Argun River will be governed by additional agreements.

177 Article 14 obliges the competent authorities of the parties “to exchange, to the ex-
tent necessary, information about stream flow, level and quality of water, ice condi-
tions in the boundary waters, and measures aimed at protecting boundary waters
and preventing threats caused by floods and drifting ice floes.”

178 1994 Living Aquatic Resources Agreement, Article 6, supra note 123.

79 Ibid. Regulation 15 prohibits the discharge of industrial and municipal
wastewater, industrial solid wastes, garbage, and other hazardous substances into
the protected rivers; Regulation 16 requires the strict control the use of chemical fer-
tilizers on the agricultural lands in the vicinity of water bodies used for fisheries;
Regulation 18 prohibits draining of water bodies and their use for agricultural culti-
vation; according to Regulation 19 water extraction and transfer from the water bod-
ies used for fisheries can be carried out only upon the permission of fishery authori-
ties; Regulation 20 prohibits extraction of gravel and sand from the river channels
used as spawning grounds; Regulation 21 prohibits cutting of trees and land cultiva-
tion in proximity to river banks within the limits established by the national legisla-
tion of the two countries; according to Regulation 22, companies engaged in the ex-
ploration, construction, and the use of explosives, must obtain permission from the
tishery authorities. They must take measures aimed at preventing or limiting harm
to fisheries, and, where such harm is caused, must compensate it in accordance with
national legislation.

180 See, for example, S. McCaffrey, The Law of International Watercourses: Non-
Navigational Uses, supra note 4, 397.

181 Supra note 81.
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182 Article 5 “Exchange of information” requires from the parties to reach under-
standing in consultation with each other on the substantive, quantitative, and tem-
poral parameters of information exchange on transboundary waters. In the event if
one party requests materials and data not envisaged in such agreement the other
party must, as far as possible and on certain conditions, satisfy the request.

185 Article 14 requires from the competent authorities to exchange, if necessary, in-
formation concerning the water flow, level and quality of water, and ice conditions
in the boundary waters as well as measures related to the protection of the boundary
waters for the purpose of prevention of threat of floods and ice flow.

184 See, for example, “Russia queries China on Sungari river toluene spill,” ICIS news
(5 June 2006). It was reported that Russia requested information from China about
toluene pollution of the Sungari River following an explosion at the Harbin paints
plant, http://www.icis.com/Articles/2006/06/05/1067983/russia-queries-china-on-sun
gari-river-toluene-spill.html.

185 Agreement between the Government of the Russian Federation and the Government of the
People’s Republic of China on Cooperation in the Area of Prevention and Elimination of
Emergency Situations (Peking, 21 March 2006) [Russian text: Cozaauierue mexdy
[Tpasumervcmeom Poccuiickou Dedepavuu u Ilpasumervcmeom Kumaiickou Hapodrou
Pecnyoauxu o compydruvecmese 6 00 acmu npedynpexoenus u AUKEUOAUUY UPe36bI1alHbLX
cumyauut (r. Ilekun, 21 mapra 2006 1.), http://www.mid.ru]. The Agreement is not in
force.

186 The Agreement defines the term “emergency” as a “situation which has occurred
on a particular territory as a result of an accident, dangerous natural event, catastro-
phe, natural or any other calamity, which may cause or have caused loss of life,
harm to human health or to the environment, significant economic losses and dis-
ruption of the living conditions of the population” [unofficial translation from Rus-
sian]; ibid. (Article 1).

187 Ibid. According to Article 5 (para. 8) the two countries agreed to cooperate in tak-
ing, if necessary, effective measures to prevent the spread of the impacts of emer-
gencies from the territory of one party to the territory of another.

188 2008 Water Agreement, Article 6, supra note 132.

189 PO n KHP cosaaior cucreMy onepaTuBHOTO OIlOBelleHns 00 sKoaormdeckux UC
[RF and PRC create a system of early warning about emergency situations] see: PI1A
HoBoctu /ria.ru/eco/20081112/154870768.html#ixzz2LGfTeloW].

1% Convention on Environmental Impact Assessment in a Transboundary Context
(Espoo, 25 February 1991, http://www.unece.org/env/eia/eia.html. The EIA Conven-
tion, in particular, establishes a detailed system of EIA, prior notification and, if nec-
essary, consultations concerning projects and activities that may cause transbounda-
ry impacts. These procedures are compulsory with regard to such water-related pro-
jects as the construction of trading ports and inland waterways, large dams and res-
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ervoirs, and groundwater abstraction in cases where the annual volume of water to
be abstracted amounts to 10 million cubic meters or more.

1911994 Environmental Agreement, Article 4, supra note 124.

1921997 Agreement on the Guiding Principles of the Joint Use, Article 10, supra note
125.

191999 Joint Use Agreement, Article 10, supra note 126. The parties are required to
conduct consultations concerning the practical issues related to the application of the
Agreement on a regular basis. Such consultations take place at least twice a year in
turn on the territories of the two states.

1942004 Additional Boundary Agreement, Article 5, supra note 133.

1952006 Boundary Regime Agreement, Article 18, supra note 134.

1% For more on transboundary water dispute settlement, see P. Wouters, “Universal
and Regional Approaches to Resolving International Water Disputes: What Lessons
Learned from State Practice?” in International Bureau of the Permanent Court of Ar-
bitration (ed.), Resolution of International Water Disputes (Kluwer Law International,
2003), 111-154.

1971997 UNWC, supra note 67. Article 33 offers a wide range of dispute settlement
procedures, including direct negotiations and, if agreement cannot be reached, reso-
lution with the help of a third party—good offices, mediation, conciliation, use of
joint commissions. Finally, any party may resort to an impartial fact-finding mecha-
nism, the details of which are spelled out in Article 33 (paras. 4-9). They may agree
also to submit the matter to arbitration or bring it before the ICJ. An Annex sets forth
the arbitral procedure.

1981992 UNECE TWC, Article 22, supra note 81.

1992006 Emergency Agreement, supra note 185. Article 13 reads: “Disputes arising
with regard to interpretation and application of this Agreement shall be resolved
through consultations and negotiations between the Parties” (unofficial translation
from Russian).

200 1988 Fisheries Agreement, Article 5, supra note 121.

201 Statute of the Joint Russian-Chinese Boundary Commission, Section II, supra note
134.

2022001 Treaty of Good-Neighborliness, supra note 116.

203 Treaty between the United States and Great Britain Relating to Boundary Waters,
and Questions arising between the United States and Canada (Washington, 11 Janu-
ary 1909), in force May 5, 1910, 36 Stat. 2448. The Treaty was concluded by the UK on
behalf of its Dominion of Canada.

200 GWP and INBO 2012. Handbook for Integrated Water Resources Management in
Transboundary Basins of Rivers, Lakes and Aquifers, http://www.gwp.org/Global/
About%20GWP/Publications/INBO-GWP%20Transboundary %20Handbook/MGIRE
B-UK-2012_Web.pdf.

251997 UNWC, Article 8, supra note 67.
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2067992 UNECE TWC, Article 9 (para. 2), supra note 81. UNECE TWC recommends
that the joint bodies shall inter alia be responsible for the following:

(a) To collect, compile and evaluate data in order to identify pollution sources likely
to cause transboundary impact;

(b) To elaborate joint monitoring programmes concerning water quality and quanti-
ty;

(c) To draw up inventories and exchange information on the pollution sources;

(d) To elaborate emission limits for waste water and evaluate the effectiveness of
control

programmes;

(e) To elaborate joint water-quality objectives and criteria, and to propose relevant
measures for maintaining and, where necessary, improving the existing water quali-
ty;

(f) To develop concerted action programmes for the reduction of pollution loads
from both point sources (e.g. municipal and industrial sources) and diffuse sources
(particularly from agriculture);

(g) To establish warning and alarm procedures;

(h) To serve as a forum for the exchange of information on existing and planned uses
of water and related installations that are likely to cause transboundary impact;

(i) To promote cooperation and exchange of information on the best available tech-
nology, as well as to encourage cooperation in scientific research programmes;

(G) To participate in the implementation of environmental impact assessments relat-
ing to transboundary waters, in accordance with appropriate international regula-
tions.

27 “Berlin Recommendations: Lessons Learned, Challenges and Issues for the Fu-
ture” adopted by the International Round Table: Transboundary Water Management
- Experience of International River and Lake Commissions (Berlin, 27-30 September
1998), http://www.bmu.de/files/pdfs/allgemein/application/pdf/petersberg_berlin_r
ecommendations1998.pdf.

208 “River Basin Commissions and Other Institutions for Transboundary Water Co-
operation”, Capacity for Water Cooperation in Eastern Europe, Caucasus and Cen-
tral Asia, UNECE (New York and Geneva, 2009), 1.

2091951 Navigation Agreement, supra note 117.

2101988 Fisheries Agreement, Article 5, supra note 121.

2112006 Boundary Regime Agreement, Article 50 and Annex 17, supra note 134.
2121986 Agreement, supra note 125.

23 V. I. Gotvanskiy, The Amur River Basin: How to Protect While Using It, supra note 48.
214 Ibid., 35.

215 [bid.
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216 The 1994 Environmental Agreement (Article 2) includes among the areas of coop-
eration inter alin protection of the atmosphere from emissions of hazardous sub-
stances with due account of transboundary pollution; protection and comprehensive
utilization of water resources with due account of pollution of transboundary water-
courses; development and implementation of joint programs in the area of utiliza-
tion of natural resources, environmental protection and ecological security; protec-
tion, regulation and control of the marine environment and natural resources; trans-
portation, management and utilization of toxic and dangerous waste, recycling and
re-use; development of environmental norms, rules and standards for the utilization
of natural resources and environmental protection; monitoring, assessment and fore-
cast of the status of the environment; creation of the specially protected areas includ-
ing in transboundary areas, and other areas.

27 TTpoext IOHEIT/TD® «Amyp», COTpyaHIYIECTBO B 004aCT OXPaHbI OKpY>KaloIe
cpeabl Mexay Poccniickoin @eaepanmeit n Kurarnckoit Hapoanoit Pecriybankoin
(cents6pn 2006 r.) [UNEP/GEF Project “Amur”, Cooperation in the field of environ-
mental protection between the Russian Federation and the People’s Republic of Chi-
na (September 2006) at http://www.ecoinfo.ru/amur/cooperation/international_coo
peration_sprav.htm)].

218 TIpoTOKOA pacIIMpPeHHOTO 3aceJaHNsl COBMECTHOM pabOodell IPyINbl IIPeACT-
aBuTeseil XabapoBckoro kpas, Epperickoit aBTroHOMHOI oOaactu (Poccuiickas
Pepepannsa) n nposuHuMM XenayHnzsaH (Kuraiickas Hapoanas Pecniybamka) 1o
BOIIpOCAM OXpaHBl OKpy>KaloIllell CcpeAbl U pPaljMOHAABHOTO NCIIOAb30BaHI
IIPUPOAHBIX pecypcos (r. Xabaposck, 2 ceHTsA0ps 2004 r.) [Minutes of the meeting of
the Joint Working Group (Khabarovsk, 2 September 2004)]; on file with the authors.
29 [IpoTokoa aepartoro 3aceganns Poccuiicko-Knrarickonn Kommeenu (12 mas 2006
r.) [Minutes of the Ninth Meeting of the Russian-Chinese Commission (12 May
2006)], http://www.crc.mofcom.gov.cn/crweb/rcc/info/Article.jsp?a_no=30108&col_n
0=32.

220 Agreement between the Government of the Russian Federation and the Government of the
People’s Republic of China on the Establishment and Organisational Basis of the Mechanism
of the Regular Meetings of the Heads of Government (Peking, 27 June 1997) [Russian text:
Cozraueriue mexdy Ilpasumervcmeom Poccuiickoti Dedepavuu u IIpasumervcmeom
Kumaiickou Hapoonoii PecnyOauxu o co30anuu u opzanu3ay,u0HHulX 0CHO6AX MEeXAHUIMA
pezyAspHuix 6cmped zaas npasumervcms Poccuu u Kumas (r. Ilexnn, 27 mions 1997 r.)
“broaseTeHb MeXXAyHapOAHBIX Aorosopos”, 1997 r., Ne 10, c. 69, The Agreement en-
tered into force on June 27, 1997.

21 [Ipomoxor x« Cozaauteruto mexody Ilpasumervcmeom Poccuiickou Dedepavuu u
Ipasumeavcmeom Kumaiickou Hapodroii PecnyOiuku o co3danuu u opzanu3ayuoHHoLX
0CHO6AX MEXAHUSMA PeYAIPHLIX 6cmped 2Aaé npasumervemé Poccuu u Kumas (21
despaas 2006 1.) [Protocol to the Agreement between the Government of the Russian Fed-
eration and the Government of the People’s Republic of China on the Establishment and Or-



88 Sergei Vinogradov and Patricia Wouters

ganizational Basis of the Mechanism of the Regular Meetings of the Heads of Government
(21 February 2006)], on file with the authors.

22 VII 3aceaanne IlogkoMuccum IO COTpyAHMYECTBY B 004acTy OXpaHBI OKpY-
Kalomienn cpeabl Poccmiicko-Knralickoil KOMMCCHUM 110 TIOATOTOBKE PeryAsipHBIX
BCTpey raas npasuteabcTs (20 HosOps 2012 r.) [VII Meeting of the Sub-Commission
on cooperation in the field of protection of the environment of the Russian-Chinese
Commission for the preparation of the regular meetings of the Heads of Government
(November 20, 2012)], http://www.mnr.gov.ru/news/detail. php?ID=129580&spetial=
Y.

25 The sixth meeting of the Working group took place in Moscow in April 2012. The
Chinese side presented information about recent activities aimed at preventing pol-
lution of the Sungari and Amur rivers. The Russian experts for their part confirmed
that the results of the joint monitoring show an improvement of water quality in the
rivers; http://www.mnr.gov.ru/news/detail. php?ID=128546.

24 See, for example, “China, Russia Conduct Annual ‘Physical Examination’ for
Cross-border Rivers,” Official website of the Chinese Central Government, http://
www.gov.cn/misc/2008-03/06/content_911809.htm.

225 Supra note 130.

26 2008 Water Agreement, Article 4 “Mechanisms of application,” supra note 132.
27O V 3aceganum cosMmecTtHoOl Poccmiicko-Kurarickoir KoMuccuy Mo palyoHa-
ABHOMY MCIIO/AB30BaHMIO U OXpaHe TpaHCTpaHMYHBIX BOZ (14 aexaOps 2012 r.) [On
the 51" Meeting of the Joint Russian-Chinese Commission on the rational utilisation
and protection of transboundary waters (December 14 2012)], http:// vo-
da.mnr.gov.ru/part/?act=more&id=8458&pid=108.

28 Agreement on the Establishment of the Consultative Commission for the Development of
the Tumen River Economic Development Area and Northeast Asia (New York, 6 Decem-
ber 1995), http://www.mofa.go.kr/incboard/faimsif/mltltrl_popup.jsp? KOEN _ID=3F
5522 A290DE75DD492573D30007C957&ITEM_PARENT_ID=A349DD4BF38DF12E49
2565EE002737EC.

29 Memorandum of Understanding on Environmental Principles Governing the Tumen Riv-
er Economic Development Area and Northeast Asia (New York, 6 December 1995),
http://www.mofa.go.kr/incboard/faimsif/mltltr]l_popup.jsp?KOEN_ID=0F07E0E6324
D5A3E492573E2001B463C&ITEM_PARENT_ID=BCF95794421C0C1C492565EE00276
BAC.

20 See for more detail in S. Marsden, “Developing Approaches to Transboundary
Environmental Impact Assessment in China: Co-operation through the Greater Tu-
men Initiative and in the Pearl River Delta Region,” Chinese Journal of International
Law 9 (2010), 400.
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B Changchun Agreement of the Member Countries of the Greater Tumen Initiative
(Changchun, 2 September 2005), http://www.tumenprogramme.org/news.php?id=
500.

22 According to the Changchun Agreement, the Greater Tumen Region includes
three Northeast provinces and Inner Mongolia of China, the Rason Economic and
Trade Zone of DPRK, Eastern provinces of Mongolia, Eastern port cities of ROK and
part of the Primorsky Territory of Russia.

23 The Greater Tumen Initiative (GTI) superseded the Tumen River Area Develop-
ment Programme (Tumen Programme), which was re-branded in order to serve bet-
ter the common goals. Currently it has four member countries: China, Mongolia, the
Republic of Korea, and the Russian Federation. It is supported by the UN Develop-
ment Programme (UNDP) and other donors. The GTI functions as a joint mechanism
and “provides a unique multilateral forum for the member countries to identify and
implement regional initiatives that encourage economic growth, improve living
standards and contribute to peace and stability in North-East Asia.” See GTI website
http://www.tumenprogramme.org/. For the latest GTI Strategic Action Plan for the
Period 2006 to 2015 see: http://tumenprogramme.org/UploadFiles/pdf/Documents/
Strategic%20Action%20Plan%202012-2015.pdf.

24 According to the GTI Strategic Action Plan for the Period 2006 to 2015, the envi-
ronment was one of the earliest areas of concentration of the Tumen Program, and as
of 2004, had attracted 85 percent of total program funding. It will remain the cross-
cutting sector for the priority sectors of the GTI Strategic Action Program that “aims
to elaborate regional policy priorities and national action commitments, particularly
in the areas of biodiversity loss and water issues [emphasis added].” See: GTI Strategic
Action Plan for the Period 2006 to 2015, supra note 233. A special body of the Consul-
tative Commission - the Environment Board — was created at the 9th GTI Commis-
sion meeting in 2007 as the implementing mechanism for environmental coopera-
tion.

25 Supra note 229.

26 See “GTI Strengthens Coordinated Efforts to Protect the Tumen River,”
http://www . tumenprogramme.org/news.php?id=1014.

27 Treaty between the Government of the Russian Federation and the Government of the
People’s Democratic Republic of Korea on the Regime of the Russian-Korean State Boundary
(Moscow, 5 July 5 2012) [Russian text: Jozosop mexdy npasumervcmeom Poccutickoil
Qedepavuu u I1pasumervcmeom Kopeiickoii Hapodro-demoxpamuueckoi Pecnybauxu o
pexume poccuticko-kopeuckou zocyoapcmeerinoti zparnuybl (r. Mocksa, 5 mioaa 2012 r.),
http://www.mid.ru].

28 Agreement between the Union of Soviet Socialist Republics and the Democratic People’s
Republic of Korea on the Soviet-Korean State Boundary (Pyongyang, 3 September 1990)
[Russian text: Jozoéop mexdy IIpasumervcmsom Cotosa Cosemcxux Coyuarucmuieckux
Pecnyoaux u Ilpasumervcmeom Kopeiickon Hapodno-Jdemoxpamuvecxoi PecnyOiuxu o
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pexume cosemcko-kopeickoli zocyoapcmeeritoti cparnuybl (r. Ilxennsan, 3 centsadopsa 1990
r.), http://www.mid.ru].

2 The Treaty stipulates that the two States have equal rights to use its waters and
requires from their competent authorities to take appropriate measures to ensure
that these rights are respected. The Treaty imposes restrictions and requirements
with respect to works aimed at altering the river channel, improving the river banks,
maintenance, construction and demolition of hydro- technical installations and pre-
vention of pollution by chemical and other substances (Article 17). It addresses such
issues as navigation and exploitation and conservation of fisheries and other aquatic
living resources (Article 19). It also provides that the parties will conclude a separate
agreement concerning economic uses of the Tumen waters (Article 20).

20 The Hailaer River-Lake Dalai (Hulun) project envisages the water transfer of
around 1.05 km?® annually (or 30 percent of the flow of the Argun River). It is ex-
pected that Chinese water withdrawal from the Argun system will increase four-fold
by 2030 compared to 2000. See: Second Assessment, supra note 7, 10; a WWF report de-
scribes water transfers as a serious new challenge which may affect bilateral rela-
tions: “Uncoordinated water transfer from Argun (Hailaer) River to Dalainor
(Hulun) Lake via a canal built by 2009 despite objections from the Russian side can
lead to a dramatic deterioration of the environmental situation in the upper Amur
and set a bad precedent in the field of transboundary water resources management.”
See WWF Report, supra note 27, 9.

241 DIPA was created by Mongolia, China, and the Russian Federation in 1994 to pro-
tect and study ecosystems of the region. See V. Kiriliuks and O. Goroshko, DIPA -10
years of cooperation (Chita, 2006); E. Simonov, et al, “Transboundary conservation
of wetlands in Dauria and adaptation to climate change,” International Congress for
Conservation Biology: Report at Wetlands Conservation Section (Beijing, July 2009);
Wetlands of the Amur River Basin. Compiled by A. Markina, T. Minaeva, and S. Ti-
tova, WWF (Vladivostok, 2008); E. Simonov and T. Dahmer, Amur-Heilong River Ba-
sin Reader, supra note 12. On the on-going Dauria pilot project on adaptation to cli-
mate change in transboundary basins under the UNECE TWC, see: Dauria Going
Dry: adaptation to climate change in transboundary headwaters of the Amur River
Basin, http://www1.unece.org/ehlm/platform/display/Climate Change/Dauria+going
+dry.

242 Regulations of the Joint Russian-Mongolian-Chinese Commission of the Dauria
International Protected Area; on file with the authors.

23 Second Assessment, supra note 7, 91.

244 See, for example, the opinion of Muratshina: “In the future, during the develop-
ment of its western provinces, China plans to build new canals, reservoirs, dams,
hydroelectric power stations on the Irtysh River and on other smaller sources of
transboundary rivers, which threatens an environmental catastrophe for Eastern and
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Central Kazakhstan.” K. Muratshina, “The Irtysh River in the Hydro Policy of Rus-
sia, Kazakhstan and China” (May 29, 2012), http://russiancouncil.ru/en/inner/
?id_4=437; see also G. Saidazimova, “Kazakhstan: Environmentalists Say China Mis-
using Cross-Border Rivers” (July 13, 2006), http://www.rferl.org/content/article/
1069833.html. Some Russian environmentalists also claim that the abstraction of wa-
ter for irrigation from the Black Irtysh is already being felt in certain Russian regions.
245 See e.g. E. Sievers, “Transboundary Jurisdiction and Watercourse Law: China, Ka-
zakhstan, and the Irtysh,” Texas International Law Journal, vol. 37(1), 1-42. Sievers ar-
gues, “...that China’s project, a “totalitarian, gigomaniac monument which is against
nature,” violates customary international law both in its conception and in China’s
dealings with co-riparians. Yet, ironically, the emerging international law of water-
courses may, in time, support China because of structural weaknesses in this law,” at
2. He advocates that the way forward would involve dispute settlement mecha-
nisms: “Specifically , beyond more effective international institutions, such an effort
would involve recapturing the original role of scholars in the development of inter-
national law and recognizing recent development s in international law as urging
acceptance of a mechanism of transboundary jurisdiction for some watercourse dis-
putes,” at 2.

246 “Russia Wary of Possible Water Dispute with China,” Eurasia Daily Monitor (Sep-
tember 26, 2005), http://www.jamestown.org/single/?no_cache=1&tx_ttnews|[tt_
news]=30900. In this news story Sergei Blagov reported, “Russian regional officials,
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